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Highlights

34024

33913

33913

34048

34034

33884

State and Local Educational Agency Grants

HEW-OE amends regulations governing awards for
elementary and secondary school health education
projects; comments by 8-13-79 (Part II of this 1ssue)

Coal Miner's Respiratory Clinics HEW/PHS/HSA
proposes to develop regulations governing program
grants

Risk Reduction Grants HEW/CDC develops
procedures and requirements applicable to Health
Education

Federal Disaster Assistance HUD/FDAA adds a
new subpart to its regulations 1n order to implement
Floodplain Management and Protection of
Wetlands; comments by 8-13-79 (Part IV of this
185U€)

Agricultural Trade Development and Assistance
State/AID prescribes terms and conditions
governing transfer of food commodities; effective 6-
13-79 (Part I of this issue)

Federal Contracting Programs SBA proposes to
assist small businesses; comments by 8-13-73

CONTINUED MNSIDE
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Historic Properties Historic Preservation
Advisory Council offers programs concerning
accessibility of handicapped; comments by 7-13-79
(Part VI of this 1ssue)

Older Americans HEW/OE announces 8-13, 8-27,
9-4, and 9-20-79 as closing dates for receipt of grant
applications for certain programs,. (7 documents)

Peaceful Uses of Atomic Energy DOE/Secy
announces proposed “subsequent arrangements”
between the United States government and
Republic of Korea government

Public Education Desegregation Awards HEW/
OE accepts sex desegregation assistance ‘
applications for certain states; closing date 7-27-79

Case Assistance, Medical Assistance, and Soclal
Service Programs HEW drafts regulations on fair
hearnings process for applicants and recipients

Occupational and Adult Education Bureau HEW/
OE requests suggestions concerning leadership
activities, research 1deas, and documen{ation of
need; comments by 8-1-79

Foster Grandparent and Senior Companion
Programs ACTION revises the schedule of
icome eligibility levels; effective 6-6-79

Administration for Native Americans HEW/
HDSO accepts applications for tramng and
techmical assistance program grants

Peanut Warehouse Storage Loans and Handler
Operations USDA/CCC provides terms and
conditions for eligible producers; effective 6-13-79

Retail Electric Service DOE/FERC implements
and establishes procedures govermng collection and
reporting of cost information; effective 7-15-79

Sunshine Act Meetings
Separate Parts of This Issue

Part 1l HEW/OE

Part ill State/AID

Part IV HUD/FDAA

Part V Interior/GS

Part VI Advisory Councll on Historlc Preservation
Part VIl Interior/FWS
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ACTION 33878  Viscose rayon staple fiber from Italy
NOTICES
33317 Foster Grandparent and Sentor Companion Defense Department
- Programs; imncome eligibility levels See Engineers Corps.
Agency for International Development Economlic Opportunity, National Advisory Council
RULES NOTICES
34034 Food commodities; transfer for use 1n disaster relief 33983 Meeting; correction
and economic development, etc.
Agniculture Department Economic Regulatory Administration
See Commodity Credit Corporation; Forest Service; ’é%ggggt orders:
Soil Conservation Service. 33925 Anderson, R, W.
Army, Department Nahlxiral gas; fuel oil displacement certification
. applications:
See Engmeers Corps. 33924 E I;11 du Pont de Nemours and Co.
. Remedial orders:
S:nnevme Power Administration 33924 Clark Oil and Refining Corp.
Environmental statements; availability, etc.: 33925 Hughes & Hughes Oil and Gas
33924  Proposed program for'1976 FY; Okanogan Area
Service draft facility location supplement Education Office
PROPOSED RULES
Civil Aeronautics Board 34024  Health Education Program
Hlmeianngslm etc.. Grant applications anfl proposals, closing dates:
33919  Florda Arrlines, Inc. fitness mvestigation 33261 v Desggrzltiog of publ.xc education programs
33919 Flymng Tiger Line, Inc, et al. 33960 Goropations) o Adult Educati Bureau;
33919  Former large wrregular air service mnvestigation de pat c:;’ an.ﬁ ucation Lureau;
33919 Wild card route case 79-184125 signated prioriiies
Civil Rights Commission -~ Endangered Species Scientific Authority
NOTICES PROPOSED RULES
Meetings; State advisory committees: Export findings:
33920 Cot;’:fecﬁm i 33916  American alligator; heanng
33920 Iowa; cancellation
Energy Department
Commerce Department See also Bonneville Power Admmstration;
See also National Oceanic and Atmospheric Economic Regulatory Admumistration; Federal
Admimistration Energy Regulatory Commussion; Heanings and
NOTICES Appeals Office, Energy Department.
Orgamzation and functions: NOTICES
33921 Investigations and Security Ofifice International atomic energy agreements; cavil uses;
subsequent arrangements:
Commodity Credit Corporation 33953  Korea
RULES
Loan and purchase programs: Engineers Corps
33827 Peanuts NOTICES
- Environmental statements; availability, etc.:
Commodity Futures Trading Commission 33922 Burlington Dam Flood Control Project, Souns
RULES River, N. Dak.
Reports: -
33839  Aggregation of positions held in discretionary Environmental Protection Agency
accounts, etc., policy statement RULES
Arr quality implementation plans; delayed
-Customs Service compliance orders:
RULES 33881 Pennsylvania
Antidumping: PROPOSED RULES
33877 Carbon steel plate from Taiwan Air quality implementation plans; approval and
33878 Sugar f}-om Belgium, France, and Federal promulgation; various States, etc.:
Republic of Germany 33905 Califorma
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Arr quality implementation plans; delayed 33938 Texas Eastern Transmission Corp.
compliance orders: 33942 United Gas Pipe Line Co.
33911 New Jersey Natural Gas Policy Act of 1978: )
33911 Pennsylvama 33926, Jumsdictional agency determinations (8
NOTICES 33929, documents)
Aur quality implementation plans; approval and 33930,
promulgation: 33932,
33953 Detroit Lime Co., prevention of significant air 33935,
quality detenoration (PSD); final determination 33938,
Pesticides, emergency exemption applications: 33939
33954 (Z)-9-tetradecen-1-01, etc., correction
Pesticides, experimental use permit applications: Federal Maritime Commission
33955 Bifenox‘ PROPOSED RULES
33955  Ethephon etc. 33913 Cargo statistics and rate agreements; filing
33955 N-tetradecyl formate etc. requirement
NOTICES
Federal Communications Commission Casualty and nonperformance, certificates:
NOTICES 33957 Glacier Bay Lodge, Inc.
34021 Meetings; Sunshine Act (3 documents) Freight forwarder licences:
33956 United Dispatch Services
Federal Deposit Insurance Corporation 34021 Meetings; Sunshine Act
NOTICES
34021 Meetings; Sunshine Act Federal Reserve System
RULES
Federal Disaster Assistance Administration Electromc fund transfers (Regulation E):
PROPOSED RULES 33837 Access devices; unauthonzed use; disclosure of
Disaster assistance: consumer liability.
34048 Floodplamn management NOTICES
NOTICES - Applications, etc..
Disaster and emergency areas: 33957 American National Sidney Corp.
33975 Florida 33959 Clevetrust Corp.
33975 Mississippt 33957 Colorado National Bankshares, Inc.
33975  North Dakota 33959  Old Kent Financial Corp.
33959 ONB Bancorp, Inc.
Federal Emergency Management Agency 33957 Schroders Inc. et al.
PROPOSED RULES 33958 Security New York State Corp. et al.
Flood elevation determmations: -
33892 New Jersey Fish and Wildlife Service
33893,  Ohio (2 documents) Endangered and threatened species:
33894 33915 Mananas fruit dove from Guam, et al.
33894  Oregon Migratory bird hunting:
33895~  Pennsylvama (10 documents) 34082  Seasons, limits, and shooting bours,
33901 ) establishment, etc.
33901 South Carolina 33915 National fish hatcheries
33902 Utah NOTICES
33502 Vermont Meetings:
33903  Virgima 33978  Endangered species program environmental
33904  Washington impact statement
33904 West Virgmnia !
Federal Energy Regulatory Commission :g;;sEtSSerwce
RULES . Environmental statements; availability, etc..
33847 Pucbhc Utilities Regulatory .P"hmes Act: 33918 Pacific Crest National Scenic Trail; relocation;
ost of service; information collection correction
NOTICES
Hearings:
33927 Boston Edison Co. General Accounting Office
33927 Colorado Interstate Gas Co. {2 documents) NOTICES
33928 Continental Oil Co. 33959 Regulatory reports review, proposals, approvals,
33928 East Tennessee Natural Gas Co. etc. (FCC)
33928 El Paso Natural Gas Co.
33931 Midwestern Gas Transmission Co. General Services Administration
33931 Ozark Gas Transmssion System NOTICES
33935 Southern Natural Gas Co. Property management, Federal:
33934 South Texas Natural Gas Gathering Co. 33960 Authority delegation to Defense Department
33936  Terra Bella Irngation District Secretary
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33979
34060

33913

33913

33942
33949,
33950
33951,
33952

34078

33964

33971
33966
33964
33969
33968
33973
33962

33979.

33982
33983

Geological Survey

NOTICES

QOuter Continental Shelf:
Failure and mnventory reporting system
requirements; specification of comment period
Oil and gas lease operations; Arctic Ocean

Health, Education, and Welfare Department
See also Education Office; Health Services
Admumstration; Human Development Services
Office; Public Health Service; Social Security
Admnistration.

PROPOSED RULES

Case assistance, medical assistance and social

service programs:
Fair hearings; draft regulations; availability

Health Services Administration

PROPOSED RULES

Grants:
Coal miners’ respiratory climcs; program grants;
advance notice

Hearings and Appeals Office, Energy Department
NOTICES
Applications for exception:

Cases filed

Decisions and orders (2 documents)

Objections filed (3 documents)

Historic Preservation, Advisory Council
NOTICES
Handicapped:

Access to historic properties; inquiry

Housing and Urban Development Department
See Federal Disaster Assistance Admimstration.

Human Development Services Office

NOTICES

Grant applications and proposals; closing dates:
AoA education and training program plans and
guidelines, FY 1979; availability
Aging policy study centers
Genatric fellowship program
Gerontology career Preparation program
Long term care gerontology centers
Minority research associate program
National continuing education program
Traimng and techmcal assistance program

Interior Department —
See Fish and Wildlife Service; Geological Survey:
Land Management Bureau.

International Communication Agency

NOTICES

National Environmental Policy Act; implementing
procedures

International Trade Commission
NOTICES
Import investigations:
Electric slow cookers
Kraft condenser paper from Finland and France

34021, Meetings; Sunshine Act (2 documents)

34022

34010
34012,
34013
34000,
34006

33999
33999

33999

33976
33976
33978

33978

33920
33920
33920

33883

33984
33984
33985
33985
33986
33986
33987
33988

33988
33983
34022
33987

33984

Interstate Commerce Commission
NOTICES
Motor carriers:
Finance applications
Permanent authority applications (2 documents)

Temporary authority applications (2 documents)

Railroad car service orders; various companies:
Chicago, Rock Island & Pacific Railroad Co.
Railroad car service rules, mandatory; exemptions__
{2 documents)
Railroad freight rates and charges; varnous States,
etc.:
Kansas

Justice Department
See Parole Commussion

Land Management Bureau

NOTICES

Alaska native selections; applications, etc.:
Kake Tribal Corp.

Coal management program: -

Coal leasing: mailing list; inqury
Meetings:

Initial Wilderness Inventory—Utah
Withdrawal and reservation of lands; proposed,
etc.:

Montana

Natlonal Oceanlc and Atmospheric

Adminlstration

NOTICES

Marine mammal permit applications, efc.:
Dawson, Dr. William W. et al.
Northwest Fisheries Center
Zoogesellschaft Osnabruck, EV

Nuclear Regulatory Commission

PROPOSED RULES

Practice rules:
Nuclear power plant construction duning
adjudication; licensing procedures

NOTICES

Applications, etc.:
Boston Edison Co., et al.
Brush Wellman, Inc.
Commonwealth Edison Co.
Georgia Power Co.
Northern States Power Co.
Nuclear Engineening Co., Inc. -
Philadelphia Electric Co. (2 documents)
Virginia Electric and Power Co.

Meetings:
Nuclear Power Plant Construction During
Adjudication Advisory Committee
Reactor Safeguards Advisory Committee
Sunshine Act (2 documents)

Privacy Act; systems of records

Rulemakung petitions:
Chem-Nuclear Systems, Inc.
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Occupational Safety and Healthx Review 33918 Tesnatee Creek Watershed, Ga.
Commission 33918  Willow Creek Watershed, Wis.
NOTICES
P State Department
34022 Meeting: Sunshme Act See alsa Agency for International Development.
Parole Commission PROPOSED RULES
- NOTICES 33891 Privacy Act; implementation
34022 Meetings; Sunshine Act Textile Agreements Implementation Committee
Postal Rate Commission NOTICES
RULES 33922 Cotton and Manmade fiber apparel fronx People’s
Practice rules: Repulic of China; correction
33880 “In camera” orders; procedures Treasury Department
Postal Service: ﬁg% gésso Customs Service.
RULES
Philately: Antidumping:
33880  Stamp accountability at philatelic outlets 33998  Elemental sulphur front Mexico
Postal SErvlce Manual: 33997 Steel I'beams from Belglum
33879 Mimimum mail size standards and nonstandard World Hunger, Presidentiat Commission
mail surcharge NOTICES ’
Public Health Service 33989 Meetings
PROPOSED RULES -
Grants:
33913 Hetaillth education-risk reduction grants; advance MEETINGS ANNOUNCED IN THIS ISSUE
notice
Science and Technology Policy Office
NOTICES B CIVIL RIGHTS COMMISSION
Meetings: 33920 Connecticut Advisory Committee, 7-26-79
33989 Intergovernmental Science, Engineering, and 33920 JIowa Adwisory Committee, 6-21-79
Technology Panel (2 documents} HEALTH, EDUCATION, AND WELFARE DEPARTMENT
Securities and-Exchange Commisston Education Office—
RULES ) 34024 Health Education Program Grants, 7-11-79
Interpretative releases:
33847 Accounting bulletins, 'staff; notes and other ggﬁ“;gg 3&?31?; M;;g; ce—
Nol;?,gglsvables from affiliates 33978 Endangered Species Program, 7-17 through 7-19-79
Hearings, etc.. Land Management Bureau—
33990 General Public Utilities Corp. et al. (2 33978 Imnitial Wilderness Inventory, 6-21-79
documents}
NUCLEAR REGULATORY COMMISSION
33991 S let}sured I:fummp als-In::iomet Trust et ;I‘ 1 33983 Advisory Commitfee on Reactor Safeguards,
cﬁar-xx;.;igsl'ﬂa Ory orgamzations; proposec re Subcommittee on Evaluation of Licensee Event
‘ - Reports, 6-28 and 6-29-79
ggggg’ ,g/génuﬁg:tl;ecumhes Rulemalang Board (2 33988 N?E:Iear Power Plant Construction Advisory
Committee, 7-6-79
Small Business Administration
PROPOSED RULES PRESIDENTIAL CQMMISSION ON WORLD HUNGER
Procurement and techmcal assistance: 33989 World Hunger, 7-6 and 7-7-79
33884 Federal contracting programs
NOTICES SCIENCE AMD TECHNOLOGY POLICY QFFICE
Disaster areas: 33989 Intergavernmental, Science, Engineering and
33996 Maryland Technology Advisory Panel, 6-27 and 6-28-79
33997 Mississipp1
33997 Texas (2 documents} RESCHEDULED MEETING.
Applications, etc.
33996  Capital Corp. of Wyoming, Inc. ECONOMIC OPPORTUNITY NATIONAL ADVISORY
33997 REC Business Opportunities Corp. COUNCIL
Social Security Administration. 33983 Meeting, 6~21 and 6-22-79
NOTICES ) HEARINGS
3397 Sogx ?tl ?ecunatizl':gsit?yms; agreement between U.5. ENDANGERED SPECIES SCIENTIFIC AUTHORITY
and Italy; av il z
. 3 . 33916 Export Findings for American Alligator, 7~10-79
Soil Conservation Service -
NOTICES N INTERNATIONAL TRADE COMMISSION,;
Environmental statements; availahility, etc.. 33983 Kraft Condenser Paper from Finland and France
33918  Oil Creek Watershed, Pa. ~  7-24-79
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Rules and Regulations

Federal Register
Vol. 44, No. 115

Wednesday, June 13, 1979

This section of the FEDERAL REGISTER
contains regufatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
_published under 50 titles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
~ month.

DEPARTMENT OF AGRICULTURE
‘Commodity Credit Corporation
7 CFR Part 1446

General Regulations Governing 1979
and Subsequent Crops Peanut
Warehouse Storage Loans and
Handler Operations

’ AéENCY: Commodity Credit Corporation,
USDA.
AcTion: Final rule.

SUMMARY: These regulations provide the
terms and conditions under which
producers acting through their
associations may receive price support
on their eligible peanuts through

“warehouse storage loans for the 1979
and subsequent crop peanuts. Producers
and handlers may market peanuts in
accordance with the provisions of this
subpart. This revision is necessary so
that the program may be administered
more effectively.

EFFECTIVE DATE: June 13, 1979.

FOR FURTHER INFORMATION CONTACT:
Dalton J. Ustynik, (ASCS), 202~447-6761.

SUPPLEMENTARY INFORMATION: A notice
that the Department was preparing to

_make determinations with respect to
these provisions was published in the
Federal Register on April 27, 1979 (44 FR

. 24854). The comment period expired on

- May 29, 1979; however, all written
comments received through June 2, 1879
were considered. There were 31 written
responses: 8 from members of Congress;
3 from farm organizations; 5 from peanut
grower groups; 5 from sheller
organizations and shellers; 6 from
individuals; one from the Peanut
Administrative Committee; the Florida
State ASC Committee and two from
manufacturers. )

On May 22, 1979, a group of producers

and handlers from the Virginia-Carolina

and Southeastern peanut production
areas met with Department officials.
Recommendations made at this meeting
were given consideration by the
Department and are discussed in this
analysis of comments. A summary
report of the meeting is on file with
comments received directly by the
Department.

On May 23, 1979, & hearing on these
proposals was held before the Oilseeds
and Rice Subcommittee of the
Agriculture Committee of the House of
Representatives. Consideration was
given by the Department to the written
testimony presented to the
Subcommittee by representatives of one
grower organization, one farm
organization and one sheller
organization. Copies of this testimony
are on file with comments received
directly by the Department.

Following is a summary of the major
provisions on which comments were
received:

Sec.1446.3(0) Farmers stock -
peanuts. One commentator approved,
one disapproved, and one requested
clarification of the proposal to define
loose shelled kernels as farmers stock
peanuts, Currently, producers are
required to market loose shelled kernels
(those kernels which have become free
of the shell and may be damaged aor
coated with dirt or other foreign
material) with other inshell farmers
stock peanuts. There has been no
provision for inspection of these kernels
if they are removed from the load. The
provision to define loose shelled kernels
as farmers stock will be adopted so that
growers may remove these kernels, have
them inspected, and sell them at market
value (which is usually higher than the
loan value of 7 cents per pound).
Removal of the lower quality loose
shelled kernels will enhance the quality
and value of the inshell peanuts from
which they have been removed.

Sec. 1446.3(z) Edible Export
Standard for Contract Additional
Peanuts. One commentator approved
and none disapproved of the proposal to
provide that raw or inshell peanuts of
any grade exported for human
consumption shall meet the
reguirements as specified in the outgoing
quality regulations of the peanut
marketing agreement for such crops.
This provision will be adopted in order

to make compliance uniform with quata
peanuts moving in edible export trade.

Sec.1446.3(ff} Peanut Products. Two
commentators approved and none
disapproved of the proposal to add a
definition of peanut products but one
suggested that the definition be clarified.
The definition will be added with the
clarifications as suggested.

Sec. 1448.3(hh} Peanut segregations.
One respondent approved and none
disapproved of the proposal to define
Segregation 2 and 3 peanuts as
Segregation 1 peanunts when purchased
under “buy back” provisions for
domestic edible and related (seed) use
for pool accounting purposes. This
provision will be adopted so that profits
returned to growers will more accurately
reflect commercial demand for
Segregation 2 and 3 peanuts sold under
the buy back provision.

Sec.1446.3(1) Raw peanuts. One
respondent approved and none
disapproved of the proposal to add the
definition of raw peanuts. This
definition will be adopted.

Sec.1446.5(a) Contracts between
handlers and producers. Amended to
delete from contract provisions the
language that the amount of segregation
1 peanuts required to be delivered shall
not exceed the difference between the
farm base production poundage and the
sum of the farm poundage quota and the
quantity of additional peanuts covered
by prior contracts.

Sec. 1446.5(b) Deliveries under
optional provisions of the confract.
Three respondents approved and none
disapproved of the provision under
which a producer retains the right to
market Segregation 1 peanuts as quota
peanuts in lieu of delivering them under
a contract, to the extent that the farm
poundage quota has not been filled. This -
provision will be adopted.

-Sec. 1446.7 Use of additional
peanuts as domestic edible peanuts. The
proposed change would have increased
from one to two work days, excluding
Saturdays, Sundays and Federal
holidays, following the day of inspection
for completing the paperwork associated
with purchases under the “immediate
buy back” provision. In response to four
recommendations for a longer time
period, the period will be extended from
two to three workdays. One respondent
opposed extending the time period
beyond one workday.



33828

Federal Register / Vol. 44, No. 115 / Wednesday, June 13, 1979 / Rules and Regulations

1446.8(b) Method of determining
compliance. A proposed change would
delete the provision that shellers may
account for commingled additional
peanuts on a shelled basis. One
respondent favored this proposal and
none disapproved the changes. The
proposal will be adopted to eliminate
substantial handler reports and
recordkeeping requirements from the
regulations.

Sec. 1446.9(d) Replacements. A
proposed change would have permitted
handlers to use additional peanuts as
quota peanuts for which approval was
not previously given, provided the
handler pays CCC a penalty of 120
percent of the quota loan rate for such .
peanuts. When the handler established
to the satisfaction of CCC that a like
amount of quota peanuts was exported
the penalty would be refunded. One
respondent favored this proposal, other
respondents favored a bond or other
acceptable security, and one opposed
permitting handlers to use additional
peanuts as quota peanuts before a like
amount of quota peanuts were sold as
additional peanuts. Considering all
comments, it has been determined that
handlers may furnish a letter of credit in
an amount not less than 120 percent of
the basic quota support rate of the
quantity of peanuts to be replaced. If
satisfactory evidence is not presented to
the association by the final date for
exportation the-association will draw
against the letter of credit the full
amount of the-marketing quota penalty
applicable to any quantity of peanuts on
which an accounting was not made.

Sec. 1446.10(i) Ineligible peanuts.
One respondent approved and one
opposed a provision which will enable
CCC to assess liquidated damages for
ineligible peanuts placed under loan,
Opposition was on the grounds that the
provision would be burdensome on
administration of the program and
would not provide any counterbalancing
effects. The provision will be retained
because commingling of ineligible
peanuts (those containing excess
moisture, foreign material, or other
contamination) with other loan stocks -
causes a deterioration in average quality
of the stocks and results in losses to
CCC. Assessment of damages in such
instances will enable CCC to recover
such losses.

Sec. 1446.14(b) Additional support.
Under current regulations, all peanuts
containing more thdn 10 percent
moisture and/or foreign material are
ineligible for price support. It was
proposed that an exception be made on
foreign material in the case of additional”
peanuts if a handler agrees.to purchase

such peanuts under the immediate buy
back provision. Also that exceptions be
made for both moisture and foreign
material on Segregation 2 and 3 peanuts
to be sold without storage for crushing
or fragmentation for export, up to a
maximum determined appropriate by
the producer association, based on the
crushing market and other local
conditions. Five respondents favored
and one opposed the proposal. The

- objector is opposed to any redefinition

of quality standards of eligible peanuts
as to moisture and foreign material. The
proposal will be adopted in order to
reduce both compliange and economic
burdens to the producer in specific
instances which do not involve storage.

Sec. 1446.15 Disposition and
liquidated damages on Segregation 3
peanuts. This provision has been
amended to delete Segregation 2
peanuts from the “antishopping”
procedures contained in that section.
One commentator approved and one
opposed this amendment, which will be
retained as a means of reducing
compliance and economic burdens to
the producer. Segregation 2 peanuts do
not create a hazard to health or the
integrity of the support and inspection
programs.

It was also proposed to-amend this
section to prohibit producers from
attempting to reclean peanuts graded as
segregation 3 peanuts on the day of
initial inspection. Farmers would be
required, as a condition of continued
loan eligibility, to dispose of such
peanuts, as specified in this section, on
the day in inspection. There was
considerable opposition to this proposal
as presented. However, most
respondents {9) were in favor of the
proposal, provided the discount on
segregation 3 peanuts transferred from
additional to quota loan pools was
reduced from $50 to $25 per ton. The
consensus appears to be that a reduced
discount was needed to offset the
economic hardship to producers no
longer permitted to reclean segregation 3
peanuts, The proposed procedure for
disposition of segregation 3 peanuts will
be retained. The recommendation to
make an offsetting reduction in the .
segregation 3 discount, from $50 to $25
per ton, will be adopted and included in
the forthcoming annual crop supplement
pertaining to loan rates, premlums and
discounts.

Sec.1446.16 Producer transfers of
additional loan stocks to quota pools. .
The proposed change in this section was
to specify that only Segregation 2 and 3
additional loan stocks may be
transferred to quota pools. No comments
were received on this proposal.

However, two respondents
recommended that growers be permitted
to make such transfers immediately on
delivery, rather than after marketings
have been completed. The change
limiting trdnsfers to Segregation 2 and 3
peanuts will be adopted. The
recoramendation to permit immediate

- transfers is rejected because this would

be contrary to the intent of the disaster
program by permitting {ransfers whather
or not producers suffered quality
problems which reduced the production
of segregation 1 peanuts to below the
farm poundage quota.

In addition to comments on changes
proposed by the Department, the
following recommendations were
received:

Sec. 1446.3(hh)- Peanut segregation.
One respondent recommended no
change in the definition of segregation 2

. peanuts with regard to freeze damage.

No changes will be made, because
eliminating freeze damage as a grade
factor could cause freeze damaged
peanuts to be classed as segregation 1
peanuts. Such peanuts would have to ba
sold for crushing causing substantiul
costs to CCC.

Sec. 1446.9 Compliance by handlors
of contract additional peanuts. Two
respondents recommended that
certification be accepted in lieu of
supervision in determining comphance
with the regulations governing
disposition of contract additional
peanuts. This recommendation was
rejected because supervision is
considered necessary to assure timely
compliance, maintain the identity of
restricted peanuts, and avoid
unnecessary costs to the Department of
verifying the authenticity of alternative
documents.

Sec. 1446.9(d) Replacements. Six
commentators recommended that
replacement of different sized shelled
peanuts between domestic and expor! -
markets be allowed and two
respondents opposed such change. Thiy
recommendation was not adopted sinco
it was not authorized by law,
particularly section 359(h) of the
Agricultural Adjustment Act of 1938, as
added by the Food and Agriculture Act
of 1977, which authorizes the
interchange of quota and additional
peanuts only if they are of “like type
and segregation or quality.”” The
statutory scheme was devised to
prevent the blending of the export and
crushing markets and the domestic
edible market which receive different
levels of price support. If additional
peanuts of lower quality are permitted
to move into the domestic edible market,
some price erosion might occur in that
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market. The structure of the legislation
was designed to prevent price erosion of
this kind, with the potential for added
expense to the Government because of
the higher level of support in the
domestic edible market. .

Sec. 1446.(9)(i) Export provisions
and handling of additional contract
peanuts. One respondent recommended
that additional peanuts be considered
exported upon delivery at cold storage
warehouses. This recommendation was
rejected since it was determined that
CCC could not effectively control the
exportation of these peanuts and some
additional peanuts could enter domestic
channels if supervision were relaxed.

Sec. 1446.11 Pooling and distribution
of net profits. Seven respondents
recommended that “buy back" pools be
established separately from the
additional segregation 1 pools. Under
such a provision, profits on sales of
additional peanuts for domestic edible
and related use under the immediate
buy back procedure could not be
retained to offset losses on quota pools
of the same type. Whether such a
recommendation could legally be
adopted is questionable in view of
Section 108(c)(2]) of the Agricultural Act
of 1949, as amended, which provides in
part that net gains from the sale of
additional peanuts for domestic food
and related uses shall be used to offset
any loss on disposition of all peanuts in
the pool for quota peanuts and the fact
that the Secretary informed Congress at
the time this legislation was being
considered that he intended to use area
pools. Furthermore, it is hereby

determined that the adoption of such a ‘

recommendation, if legally permissible,
would not be desirable since it would.
not result in the efficient and effective
administration of the peanut price
support program and would probably
result in increased losses to the
Government.

Final Rule

7 CFR 1446.1-1446.16 and the title of
this subpart of Part 1446 are amended to
read as follows effective for the 1979
and subsequent crops.

Subpart—General Regulations Governing
1979 and Subsequent Crops Peanut

Warehouse Storage Loans and Handler
Operations.

General

Sec.

1446.1 General statement.
1446.2 Administration.
1446.3 _Definitions.

Handler Operations
1446.4 Handler operations.

Sec,

1448.5 Contracts for additional peanuts for
crushing and export.

14468 Commingling quota and additional
peanuts.

1446.7 Use of additional peanuts as
domestic edible peanuts.

1446.8 Compliance by handlers of contract
additional peanuts,

14469 Supervision and handling of
additional contract peanuts.

Warehouse Storage Loans

1446.10 Availability of warehouse storage
loans.

144611 Pooling and distribution of
proceeds. .

144812 Producer indebtedness.

1446.13 Eligible producers.

1446.14 Eligible peanuts.

1446.15 Disposition and liquidated damages
on segregation 3 peanuts.

1446.16 Producer transfers of additional
loan stocks to quola pools.

Authority: Secs. 4 and 5, 62 Stal. 1070, as
amended (15 U.S.C. 714 b and c); secs. 101,
108, 401, 63 Stat. 1051, as amended (7 U.S.C.
1441, 1421); sec. 359, 52 Stat. 31, as amended
{7 U.S.C. 1359).

Subpart—General Regulations
Governing 1979 and Subsequent
Crops Peanut Warehouse Storage
Loans and Handler Operations

General
§ 1446.1 General statement. -

(a) Scope. This subpart sets forth
conditions under which producers and
handlers may trade in 1979 and
subsequent crop(s) peanuts. This
subpart also séts forth the terms and
conditions under which eligible
producers acting collectively through
specified marketing associations
{referred to severally in this subpart as
“the association") may obtain price
support on their 1979 and subsequent
crop farmers atock peanuts. Eligible
farmers stack peanuts produced by
eligible producers which are quota
peanuts shall be eligible for price
support at the quota support rate.
Farmers stock peanuts which are not
quota peanuts shall be eligible for price
support at the additional support rate.
Additional peanuts may only be
marketed through contracts with
handlers or by being pledged to
Commodity Credit Corporation (*CCC")
for loans. Annual supplements to this
subpart will specify support prices, and
other terms and conditions not
contained in this subpart which are
applicable to the warehouse storage
loan program for peanuts of a particular
crop.

(b) Price Support Advances. Praducers
may obtain price support loans at the
rates specified in the applicable annual
supplement through the applicable

association. Each association will make
appropriate loan advances on peanuts
delivered to it by producers at
warehouses operating under peanut
receiving and warehouse contracts with
the assaciation. CCC will make a loan
(referred to in this subpartas a
“warehouse storage loan”) to the
association. Such loan will be secured
by peanuts received by the association.
(c) Farm storage loans and purchases
from producers. Regulations containing
the terms and conditions under which
CCC will make farm storage loans
directly to producers and purchases
directly from producers on any crop
farmers stock peanuts will be published
separately in the Federal Register.

§1446.2 Administration.

(a) Responsibility. Under the general
direction and supervision of the
Executive Vice President, CCC, and the
Producer Associations Division,
Agricultural Stabilization and
Conservation Service (ASCS) will
administer this subpart.

(b) Limitation of authority. State and
county committees or their employees
and the associations have no authority
to modify or waive any of the provisions
of this subpart or any amendments or
supplements thereto.

(c) Supervisory authority. No
delegation of authority in this subpart
shall preclude the Executive Vice
President, CCC, or the Executive Vice
President’s designee from determining
any questions arising under the
regulations or from reversing or
modifying any determinations made
pursuant to such delegation.

§ 1446.3 Definitions.

As used in this subpart, and in
instructions and documents in
connection herewith, the words and
phrases defined in this section shall
have the meanings herein assigned to
them unless the content or subject
matter otherwise requires.

(a) Additional peanuts. Any peanuts
which are marketed from a farm other
than peanuts marketed or considered
marketed as quota peanuts.

(b) Additional support rate. The
support rate published in annual crop
supplements to this part applicable to
additional peanuts. _

{c) ASCS. The Agricultural
Stabilization and Conservation Service
of the United States Department of
Agriculture.

(d) Association. An area marketing
asgociation which is operated primarily
for the purpose of conducting loan
actlivities and which is selected and
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approved for such activities by the
Secretary.

(e) CCC. The Commodity Credit
Corporation, an agency and
instrumentality of the United States -
within the Department of Agriculture.

(f) Compliance regulations. The
Regulations Governing Acreage and
Compliance Determinations for Farm
Marketing Quotas, Acreage Allotments,
and Related ASCS Programs, as
amended, issued by the Administrator,
ASCS, and effective for the applicable
crop, Part 718 of this title. -

(g) Contract additional peanuts.
Additional peanuts for crushing or
exporting, or both, on which a contract
has been entered into between a
handler and producer in accordance
with § 1446.5. '

(h) County committee. Persons elected
within a county as the county committee
under the regulations governing the
selection and function of Agricultural

Stabilization and Conservation county

and community committees in Part 7 of
subtitle A of this title, except that for
Puerto Rico and the Virgin Islands, the
Carribbean Area Agricultural
Stabilization and Conservation
committee shall insofar as applicable,
perform the functions of the county
committee.

(i) County office. The office of the
county ASC committee where records
for the farm are kept. L

(i) Domestic edible use. Use for
milling to produce domestic food

.products or seed and use on the farm.

(k) Effective farm allotment. The
effective farm peanut acreage allotment
for the applicable crop of peanuts, as
defined in the peanut marketing quota
regulations, Part 729 of this title.

{1) Effective farm poundage quota. The
effective farm poundage quota for the
applicable crop of peanuts as defined in
the marketing quota regulations, Part
729 of this title.

(m) Extra large kernels. Shelled
Virginia type peanuts which are
“whole” and free from “minor defects” -
and “damage" as such terms are defined
in the U.S. Standards for Shelled
Virginia type peanuts effective on the
date of inspection and which will not
pass through a screen having 21.5/64 by
1 inch openings. : .

(n) Farm, A farm, as defined in the
Regulations Governing Reconstitution of
Farms, Allotments, and Bases, Part 719
of this title.

(o) Farmers stock peanuts. Picked or
threshed peanuts produced in the United
States which have not been changed
(except for removal of foreign material,
loose shelled kernels, and excess

moisture) from the condition in which

picked or threshed peanuts are
customarily marketed by producers, plus
any loose'shelled kernels removed by
producers from farmers stock peanuts.

(p) Einal acreage. The acreage on the
farm from which peanuts are picked or
threshed as determined and adjusted
under Part 718 of this title.

(q) Form MQ-94 and Form FV(Q-95.

(1) Form M(Q)-94. Inspection
Certificate and Sales Memorandum for
farmers stock peanuts.

(2) Form FV(Q-95. Federal-State
Inspection Service, Peanut Inspection
Note Sheet.

(r) Handler. Any person or firm who
acquires peanuts through a business of .
buying, shelling, or drying peanuts.

() Inspector. A Federal-State
inspector authorized or licensed by the
Secretary, U.S. Department of
Agriculture.

{t) Lot. That quantity of farmers stock
peanuts for which one MQ-94 or other
inspection certificate is issued. In case

. of farmers stock peanuts delivered to

the association for a loan advance, a lot
shall consist of not more than the
content of one vehicle, or two or more
vehicles containing approximately
24,000 pounds.

(v} Marketing cards. Forms MQ-76
issued each year according to Part 729 of
this title by ASCS county offices to
growers for use in marketing peanuts of
the applicable crop. Each Form MQ-76
shall indicate the farm operator's
eligibility for quota price support and
the pounds that may be marketed as
quota peanuts and contract additional
peanuts.

(v) Marketing quota penalties. The
penalties prescribed in the marketing
quota regulations, Part 729 of this title,
which shall be computed and collected
in accordance with those regulations.

(w) Marketing quota regulations. The
Allotment and Marketing Quota
Regulations for Peamuts of the 1978 and
Subsequent Crops, as amended, issued
by the Administrator, ASCS, Part 729 of
this title.

(x) Marketing year. The period
beginning on August 1 of the year in
which the peanuts of the applicable crop
are planted and ending on July 31 of the
following year. i

(v) Net weight. That weight of farmers
stock peanuts obtained by deducting
from the gross scale weight of the
peanuts (1) foreign material, and (2)
moisture in excess of seven percent in
the Southwestern and Southeastern
areas, and eight percent in the Virginia-
Carolina area. .

(z) Edible export standard for contract

additional peanuts.

(1) Raw shelled or inshell peanuts of
any crop exported for human
consumption shall meet such U.S. grade
requirements, or modifications thereof,
or requirements as to wholesomeness as
specified in the outgoing quality
regulations for such crop in the
Marketing Agreement for peanuts No.
1486.

(2) Peanuts shown by the.applicable
Federal-State Inspection Certificate to
deviate from these requirements may be
exported if the handler certifies to tho
association that such deviations are
acceptable (i) to the export buyer and
(ii) under the Marketing Agreement.

(aa) Eligible country. Any destination
outside the United States, other than
any country or area for which a
validated export license is required
under regulations issued by the Bureau
of International Commerce, unless such
license for shipment or transshipment
thereto has been obtained from the
Bureau, except that neither Canada nor

.Mexico shall be considered an_eligible

country for the export of peanut
products other than treated seed
peanuts.

(bb) Export and exportation. A
shipment of peanuts or peanut producle
from the United States directed to a
destination outside the United States to
become part of the mass of goods of the
country of destination.

(cc) Fragmented peanuts. Peanuts not
more than 20 percent of which are whole
kernels which will not pass through the
following openings, by type: Spanish
154 x % inch slot; Runner 1%4 x %
inch slot; and Virginia %4 x 1 inch slot,

(dd) Loan value. The amount of the
loan which may be obtained under these
regulations on a lot of eligible farmers
stock peanuts computed for quota or
additional peanuts, as applicable, on the
basis of the weight, quality, and the
support values for such type appearing
in the applicable crop supplement.

(ee) Peanut meal. Any meal, cake
pellets, or other forms of residue
remaining after extraction or expulsion
of oil from peanut kernels, but not
including pressed peanuts.

(£f) Peanut Products. Any products
manufactured or derived from peanuts
such as but not limited to peanut candy,
peanut butter, peanut granules or peanut
flakes.

(gg) Peanut receiving and warehouse
contract, Form CCC-1028 Identity
Preserved, Form CCC-1028-A,
Commingled Storage, or any other form
approved by-CCC for this purpose,

(hh) Peanut segregations—{1)
Segregation 1. Farmers stock peanuts
which (i) have at least 99 percent
peanuts of one type, (ii) have not more
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than two percent damaged kernels nor
more than 1.00 percent concealed
damage caused by rancidity, mold, or
decay, nor more than 0.5 percent freeze
damage, and (iii) are free from visible
Aspergillus flavus mold;

(2) Segregation 2. Farmers stock
peanuts which (i) have less than 99
percent peanuts of one type, or (ii) have
more than two percent damaged kernels
or more than 1.00 percent concealed
damage caused by rancidity, mold, or
decay, or more than 0.5 percent freeze
damage, and (iii) are free from visible
Aspergillus flavus mold; Provided -
however, if such peanuts are placed
under additional loan and purchased
under the immediate buy back
procedure, as provided in § 1446.7 of
these regulations, such peanuts shall be
considered Segregation 1 additional
peanuts for loan pool accounting
purposes.

.(3) Segregation 3. Farmers stock
peanuts which have visible Aspergillus
flavus mold. Provided, however, if such
pednuis are placed under additional
- loan and purchased under the
immediate buy back procedure as
provided.in § 1446.7 of these regulations,
such peanuts shail be considered
Segregation 1 additional peanuts for
_ loan pool accounting purposes.

" (ii) Pools. Accounting pools
established by the association and on
which complete and accurate records
are maintained by area, by type, and by
segregation for quota peanuts and
additional peanuts not under contract,

(ij) Quota peanuts. Peanuts which are
eligible for domestic edible and related
use, are marketed or considered
marketed from a farm as quota peanuts,
and which are not in excess of the farm
poundage quota.

(kk} Quota support rate. The support
rate published in annual crop
supplements applicable to quota
peanuts.

(1) Raw Peanuts. Inshell, shelled
peanuts, or blanched peanuts which
have not passed through any other
processing operation.

(mm) Sound mature kernels. Kernels
which are free from “damage” and
. “minor defects” as defined in the U.S.
Standards for the applicable type of
peanuts effective on the date of the
inspection, and which will not pass
through screens with the following
openings:

Runner type: 1564 x % inch slot
Spanish type: 1% x % inch slot
Virginia type: 1%4 x 1 inch slot

(nn) Type. The generally known types
of peanuts (i.e., Runner, Spanish,

Valencia, and Virginia), as defined in
the marketing quota regulations.

(00) United States. The 50 States of
the United States, Puerto Rico, the
territories and possessions of the United
States, and the District of Columbia.

(pp) United States government
agency. Any corporation wholly owned
by the Federal Government, and any
department, bureau, administration, or
other agency of the Federal
Government.

{(aq) Valencia type peanuts produced
in the Southwest suitable for cleaning
and roasting. Valencia type peanuts
produced in the Southwest containing
not more than 25 percent having shells
damaged by (1} discoloration, {2) cracks
or broken ends, or (3) both.

Handler Operations

§ 1446.4 Handler responsibilitles.

(a) Examination of producer’s
marketing card. All handlers shall
examine producer's marketing cards and
record each purchase or delivery of
peanuts as required in part 729 of this
title. Any peanuts delivered under the
additional peanut contract (Form CCC-
1005) in excess of the provisions of such
contract shall be considered as a
marketing of quota peanuts. No peanuts
shall be handled from any producer who
does not present a markeling card and
farm identification card at time of
delivery.

{b) Purchase records. (1) Purchases of
quota peanuts on which an MQ-84is -
prepared. Each handler shall maintain
records of the peanuts, the State and
county code, and the farm number of the
farm on which the peanuts were
produced or the registration number of
the seller if the seller is a handler and
must indicate the quantity, type, date of
purchase, and applicable MQ-84 serial
number. The handler shall imprint forms
MQ-94 and FVQ-95 with the farm
identification card, the peanut buyers
card, and the buying point card.

(2) Purchases of quota peanuts from
producers on which MQ-84 is not
prepared. The handler shall immediately
transmit a record of such purchase to
CCC. Such record shall show name and
address of producer, State and county
code, farm number, handler's name,
address and registration number, buying
point, any marketing quota penalty
collected, quantity, and date of
purchase.

(c) Sales and disposal records. Each
handler shall maintain records of all
sales and other disposals of peanuts.
Such records shall show date of sale,
quantity, type, to whom sold, whether
sold as edible peanuts or for crushing,

»

and any other information required by
this subpart.

(d) Methed of keeping records.
Handler records shall be maintained
within their operation in'such a manner
that will enable representatives of the
Secretary to readily reconcile the
quantities, grades, and qualities of all
such peanuts disposed of by a handler.
Records concerning the acquisition and
disposal of contract of additional
peanuts must also be kept in such a
manner that representatives of the
Secretary can readily determine
compliance with the regulations and
contract provisions.

(e) Retention of records. All records
shall be maintained fora period of three
years following the end of the marketing
year in which the peanuts were
produced.

§1446.5 Contracts for additional peanuts
for crushing and export.

(a) Contracts between handlers and
producers. Handlers who have a U.S.
address may contract with producers on
form CCC-1005 to buy additional
peanuts from the producers for crushing
or export, or both. The type and quality
of each lot of contract peanuts delivered
under contract shall be determined by
an inspector when such peanuts are
delivered by a producer. All such
contracts shall be completed-and
submitted to the county office for
approval prior to June 15 of the yearin
which the crop is produced. Such
contracts cannot be sold or traded:
Provided, That if a handler is unable to
perform under such contracts because of
conditions beyond his control, including
but not limited fo insolvency,
bankruptcy, death, or destruction of
warehouse facilities, the handler and the
producers may agree to the delivery of
the peanuts to other handlers under the
terms of the original contract, if
specifically authorized by the Deputy
Administrator, State and County
Operations, ASCS. The county office
shall summarize contracts and send
such summary to the association
through the State office. Contracts shall
include at least the following provisions:

(1) Name and address of operator,
State and county code, and farm serial
number of the farm. i

(2) Name, address of handler, and
registration number.

(3) Amount of segregation 1 peanuts in

, bounds by type.

{4) Contract price shown as a
percentage of quota peanut support rate.

(5) Requirement for disclosure by
producer of any liens on peanuts on date
of delivery. -
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{6) A provision that the producer shall
not be liable for failure to deliver
against such contract above the actual
production of such type quality on the
. farm: Provided, that such physical loss
of production resulted solely froth an
external source such as drought, fire,
lightning, inherent explosion,
windstorm, tornado, flood, or other acts
of God. . .

. (7) Signature of farm operator and
producer if different from operator.

(8) Signature of handler or authorized
agent.

(9) The following agreement by the
handler:

I agree that I will either export or
crush the peanuts delivered under this
contract as provided in Part 1446,
Subpart-General Regulations Governing
1979 and Subsequent Crops Peanuts
Warehouse Storage Loan and Handler
Operations, by August 31 following the
calendar year in which the crop is*
grown and that, upon my failure to do
s0, I shall be subject to liquidated
damages as specified in such
regulations, on all such peanuts which
have not been so crushed or exported. I
further agree that if I contract with
another Handlér to market-any such
peanuts, I shall include as part of the
contract the agreement contained
herein, and upon my failure to do so, I
shall be subject to liquidated damages,
as specified in the regulations on all
such peanuts.

(b) Deliveries under optional
provisions of the contract. Contracts
may also include provisions under
which a specified quantity of
segregation 1 peanuts in excess of the
quantity specified in paragraph (a) of
this section may be delivered under the
contract: Provided, The quantity of
segregation 1 peanuts specified in
paragraph (a) has been delivered and
the producer retains the right to market
Segregation 1 peanuts as quota peanuts
to the extent that the farm poundage
quota has not been filled. Contracts may
" also provide for delivery of segregations
2 and 3 peanuts without regard to any
quantity limits specified in this section.

(c) Contracts between handlers.
Handlers may contract with other
handlers to market additional contract
peanuts, Such contracts must contain
the agreement specified in paragraph
(a)(9) of this section and an agreement
that such agreement will be included in
all subsequent contracts covering resale
of such peanuts.

§ 1446.6 Commingling of quota and
additional peanuts. . -

Quota and additional farmers stock
peanuts of like type and segregation

may be commingled and exchanged on a
dollar value basis to facilitate handling
and marketing. The dollar value basis

_ shall be determined on the basis of the

quota support rate. The handler shall
receive, store, and deliver all such
peanuts in accordance with good
commercial practices and instructions
provided by CCC. For each lot of quota
and/or additional peanuts stored
commingled, the records of the handler
shall show at all times the date and
place received, name and address of the
producer, the type, segregation, pounds,
and dollar-value-in. The handler shall
keep such other accounts and records
and furnish such information and
reports relating to the dollar value out
and disposition of such peanuts as may

_be prescribed by the association or
CCC.

§ 1446.7 Use of additional peanuts as
domestic edible peanuts.

During harvest season, a handler shall
have the right to purchase additional
peanuts for domestic edible use at
buying points dwned or controlled by
such handler at 100 percent of the quota
loan value of such peanuts plus handling
charges. Such purchase may be made
only from the association and only on
the date such peanuts were offered by
“producers to the association for loan.
The handler shall advance to the
producer, as an agent for the
association, price support at the
additional level and forward to the
association a check payable to CCC for
the peanuts at the quota support rate
plus handling charges. The check and
applicable MQ-94 will identify the
peanuts as additional peanuts that may
be used as domestic edible peanuts and
must be postmarked not later than the
third work day excluding Saturdays,
Sundays, and Federal holidays following
the day the peanuts were inspected. The
association shall credit such receipts to
the additional pool for such peanuts.
Handlers may also purchase additional
peanuts from the loan pool for domestic
edible use after delivery by producers to
the association, under terms arid
conditions announced by CCC. The
minimum price for such purchases shall

*be not less than carrying charges plus

{a) 105 percent of the quota loan value if

purchased not later than December 31 of
the marketing year, or (b) 107 percent of
the quota loan value if purchased after
December 31 of the marketing year.

§

§ 1446.8 Compliance by handlers of
contract additional peanuts.

* All contract additional peanuts

- acquired by a handler shall be disposed

of by domestic crushing or export to an

eligible country. All handler’s records
shall be subject to a review by CCC or
other representatives of the Secretary, to
determine compliance with the
provisions of this subpart. Failure to
dispose of such peanuts by August 31
following the calendar year in which the
crop was grown or such later date as
may be authorized by the association
shall constitute noncompliance with the
provisions of this subpart. Refusal to
make such handler’s records available
to authorized representatives of the
Secretary or failure of such records
submitted to establish such disposition
shall constitute prima-facie evidence of
noncompliance with this subpart.
Reviews shall be made by the
association in accordance with
guidelines established by CCC and the |
association shall not take any
administrative or any other actions
concerning indicated program violations

" until directed to do so by the Director,

Producer Associations Division, ASCS.

(a) Quota peanuts. A handler will be
subject to a penalty for noncompliance
if it is determined by CCC that he
marketed from any crop, for domestic
edible use, a larger quantity, or higher
grades or quality of peanuts than could
reasonably be produced from the
quantity of peanuts having the grade,
kernel content and quality of quota
farmers stock peanuts purchased by the
handler for domestic edible use during
the applicable marketing year and of
those purchased under § 1446.7, whether
or not additional peanuts were acquired
by the handler. In such case, the handlor
will be obligated to pay a penalty equal
to 120 percent of the basic quota support
rate on that quantity of farmers stock
peanuts determined by CCC to be
necessary to produce the excess
qulz:]ntity or grade or quality of peanuts
sold.

(b) Method of determining compliance
(1) Commingled storage. Handlers may
commingle quota loan, quota
commercial, additional loan and
contract additional peanuts. In such
instance, quota loan and additional loan’
peanuts must be inspected as farmers
stock peanuts and settled on a dollar
value basis less adjustments for
shrinkage except when such peanuts are
purchased from the association for
domestic edible and related use on an
in-grade, in-weight basis. Contract
additional peanuts must be inspected on
a farmers stock basis and accounted for
on a dollar value basis less a one time
adjustment for shrinkage for each crop
equal to 4.0 percent of the dollar value
for Virginia type peanuts and 3.5 percent
for all other types except that if the
additional contract peanuts are graded
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out and accounted for prior to February
1, the adjustment shall be 3.5 for
Virginia type and 3.0 percent of the
dollar value for all other peanuts.

{2) Identity preserved storage.
Contract additional peanuts stored -

+ identity preserved shall be inspected as
farmers stock peanuts and settled on a
dollar value basis. The handler shall
receive, store, and otherwise handle
such peanuts in accordance with good
commercial practices.

§1446.9 Supervision and handling of ~
additional contract peanuts.

The association shall supervise
domestic handling of contract additional
peanuts including storing, shelling,
crushing, cleaning, weighing, and
shipping.

(a) Access to facilities. The handler,

- by entering into contracts to receive
contract additional peanuts, shall be
deemed to have agreed that authorized
representative(s) of CCC and the
association:

(1) May enter and remain upon any of
the premises when such peanuts are
being received, shelled, cleaned, bagged,
sealed, weighed, graded, stored,
crushed, packaged, shipped, or
otherwise handled.

(2) May inspect such peanuts and the
oil; meal, and other products thereof,
and

(3) May inspect the premises,
facilities, operations, books, and records
to the extent necessary to determine
that such peanuts have been handled in
accordance with these regulations.

(b) Notifying the association. Before
moving or processing any peanuts, the

handler (or cleaner, sheller, or processor .

" under contract with the handler) shall
notify the association of the time such
operation will begin and the
approximate period of time required to
complete the operation. When a plant is
not currently under supervision, the
handler shall give at least five working
working days advance notice to the
association so that supervision can be
arranged.

(c) Processing. The peanuts shall be
shelled or otherwise milled, crushed, or
shelled and crushed as a continuous
operation separate from other peanuts.
Shelled peanuts shall be identified with
positive lot identity tags before being
stored and moved for crushing, export or
domestic use in peanut products to be
exported. Except as authorized by the
association, positive lot identity shall be
maintained when peanuts are
transported or stored in the following
manner:

(1) Transportation. The peanuts shall
be transported from the storage location

in a covered vehicle, such as a truck or -

railroad car. The vehicle shall be sealed
unless the association determines that
identity of the peanuts can be )
maintained without sealing.

(2) Storage. The peanuts shall be
stored in separate building(s) or bin(s)
which can be sealed or which the
association determines will

" satisfactorily maintain lot identity.

(d) Replacements. The identical
additional farmer stock peanuts
contracted shall be handled in
accordance with this section except that

_ with prior notification and approval of

the association, farmer stock quota
peanuts of the same crop, type, quality,
and area may be used to replace such
additional peanuts, The identical
additional milled peanuts shelled under
supervision of the association shall be
disposed of in accordance with this
section except that prior notification
and approval of the association, such
peanuts may be used to replace in
domestic use quota peanuts of the same
crop, type, area, and screen size which
have been exported. The quota peanuts
exported, for which replacement is
requested, must have been positive lot
identified and otherwise handled as
additional peanuts. Additional peanuts
may be used in domestic edible and
related uses with prior notification and
approval of the association and upon
presentatlon to the association of an
irrevocable letter of credit in an amount
not less than 120 percent of the quota
support rate on any portion of the lot for
which replacement has not been
approved. Such letter of credit shall be
issued in a form and by a bank
acceptable to CCC, The handler shall
deliver to the association satisfactory
evidence that a like amount of quota
peanuts of appropriate screen sizes have
been exported in accordance with these
regulations. Such evidence must be
submitted no later than 30 days after
August 31, the final date for exportation
or such later date as may be approved
by the assaciation. If satisfactory
evidence is-not presented by such date,
the association will draw against the
letter of credit the full amount of the
marketing quota penalty applicable to
the quantity of peanuts on whichan
accounting was not made.

(e) Expense charged to handlers. All
supervision costs shall be borne by
handlers.

() Domestic sale or transfer—{1)
Farmers stock. The handler must submit
contracts covering any domestic sale,
transfer, or other disposition of farmers
stock contract additional peanuts to the
association and obtain written approval
prior to any physical movement of the

peanuts from the buying point. Approval
of such contracts may be made before or
after delivery by the producer.

Approval of any domestic sale,
transfer, or other disposition may be
made only if the person to whom the
peanuls are sold, transferred, or
disposed of agrees in writing to handle
and crush or export as raw peanuts or
peanut products in accordance with the
terms and conditions of these
regulations.

(2) Milled peanuts. The handler must
submit contracts covering any domestic
sale, transfer, or other disposition of
milled contract additional peanuts to the
association and obtain approval prior to
any physical movement of the peanuts.
Approval of any domestic sale, transfer,
or other disposition may be made only if
the person to whom the peanuts are
sold, transferred, or disposed of agrees,
in writing, to handle and crush or export
the peanuts in accordance with the
terms and conditions of these
regulations.

(g) Disposal of additional contract
peanuts. Contract additional peanuts
may be disposed of by domestic
crushing or by exporting to an eligible
county as follows:

(1) All kernels may be crushed
domestically, or

(2) All kernels may be exported for
crushing, if fragmented, or-

(3) All kernels that are graded to meet
the edible export standards may be
exported and the remaining kernels:

(i) Crushed domestically, or

(ii) Exported for crushing if peanuts
are fragmented, or

(4) All of the peanuts may he exported
as farmers stock peanuts, or

(5) Peanuts may be exported as
peanut praducts if such peanuts meet
edible export standards, or

(8) Peanuts may be exported as milled
or inshell peanuts.

(k) Disposal of meal contaminated by
aflatoxin. All meal produced from

_ peanuts which are crushed domestically

and found to be unsuitable for use as
feed because of contamination by
aflatoxin shall be disposed of for
nonfeed purposes only. If the meal is
exported, the export bill of lading shall
reflect the analysis of the lot by
inclusion thereon of the following
statement, “This shipment consists of
lots of meal which contain aflatoxin
ranging from~——to———PPB and
averaging———PPB.”

(i) Final dates for scheduling
supervision. Additional contract
peanuts shall be scheduled for
supervision by the assaciation during ~
the normal marketing period but not
later than July 31 following the calendar
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year in which the crop is grown unless
prior approval of a later date is
authorized by the association.
_ (§) Export provisions—{1) General.
Exports to Southern Rhodesia, North
Korea, Vietnam, Cambodia, and Cuba
are regulated by U.S. Department of

- Commerce regulations and require a
validated export license. Additional
information concerning the regulations
may beobtained from the Bureau of
International Commerce or from the
field office of the Department of
Commerce. K

(2) Export to a U.S. Government
agency. Except for the export of raw
peanuts to the military exchange
services for processing outside the
United States, export of peanuts in any
form by or to a United States
government agency shall not be
considered an export o an eligible
country. However, sales to a foreign
government which are financed with
funds made available by a United States
agency such as the Agency for
International Development are not
considered sales to a United States
government agency: Provided, The
peanuts were not purchased by the
foreign buyer for transfer to a United -

' States agency.

(3) Exportation of contract additional
peanuts. All contract additional peanuts
which are not crushed domestically and
which are eligible for export shall be
exported to an eligible country as
peanuts or peanut products.

(4) Reentry Transshipment and
Liguidated Damages—{i) Reentry
Transshipment. Peanuts and peanut
products exported shall not be reentered
by anyone into the United States in any
form or product and shall not be caused
by the handler to be diverted or
transshipped to other than an eligible
country in any form or product,.and if
they are reentered, the handler shall be
subject to liquidated damages as

-specified in subparagraph {4)(ii) of this
paragraph.

{ii) Liguidated Damages. The handler,
by entering into contracts to receive
contract additional peanuts, shall be
deemed to have agreed that CCC will
incur serious and substantial damages
to its program to support the price of
quota peanuts if additional contract
peanuts are exported and later are
reentered into the United States or
diverted or transshipped to other than
an eligible country in any form or
product; that the amount of such
damages will be difficult, if not
impossible, to ascertain exactly; and
that the handler shall, with respect to
any peanuts or peanut products
reentered into the United States or

- diverted or transshipped to other than

an eligible country, pay to CCC, as
liquidated damages and not as a
penalty, ten cents {$.10) per net pound
for such peanuts or peanut products. It is
agreed that such liquidated damages are
a reasonable estimate of the probable
actual damages which CCC would suffer
because of such reentry, diversion, or
transshipment. - ’

(5) Evidence of Export, The handler
shall furnish the association with the
following documentary evidence of
exportation of peanuts or peanut
products not later than 30 days after
August 31, the final date for exportation,
or such later date as may be approved

. by the association:

~ (i) Export by water. A nonnegotiable
copy of an onboard ocean bill of lading,
signed, on behalf of the carrier, showing
the date and place of loading onboard
vessel, the weight of the peanuts, peanut
meal, or products exported, the name of
the vessel, the name and address of the
exporter, and the country of destination.
Peanut meal which is unsuitable for use
as feed because of contamination by
aflatoxin shall be identified on the bill
of lading in accordance with this
section. .

{ii) Export by rail or truck. A ¢opy of
the bill of lading {showing the weight of
the peanuts or peanut meal exported), -
supplemented by a copy of the Shipper's
Export Declaration or other.
documentation acceptable to the
association. Peanut meal which is
unsuitable for feed use because of
contamination by aflatoxin shall be
identified on the bill of lading according
to this section. : )

(iii) Export by air. A copy of the
Airway Bill (showing weight consignee
and shipper) and other acceptable
documentation acceptable to the
association. .

(iv) Certified statement. A statement
signed by the handler specifying the
name and address of the consignee and
the applicable Bureau license number if
exportation has been made to one or
more of the countries or areas for which

A

"a validated license is required under

regulations issued by the Bureau of
International Commerce, U.S.
Department of Commerce.

{6) Penallties. Failure to dispose of

‘contract additional peanuts acquired by -

a handler for domestic crushing or
export by August 31 following the
calendar year in which the crop was
grown or such later date as may be
authorized by the association shall
constitute noncompliance with the
provisions of this subpart. In such case,
the handler will be obligated to pay a
penalty-equal to 120 percent of the basic

quota support rate on that quantity of
the additional peanuts not crushed or
exported.

Warehouse Storage Loans

§ 1446.10 Availability of warehouse
storage loans.

(a) Loans to associations. CCC will
make warehouse storage loans to the
associations specified in subparagraph
(b) which contract.with CCC to arrange
for the storing and handling of farmers
stock peanuts, make price support

" advances to producers on such peanuts,

and use such peanuts as collateral for
loans to be obtained from CCC. Loans
on quota peanuts shall be made on the
basis of the quota support rate, and
loans on additional peanuts shall be
made on the basis of the additional
support rate. The association shall
establish an adequate system of records
to identify each lot of peanuts delivered
from producers as quota or additional
peanuts and shall establish adequate
records to identify whether such peanuts
were pledged to CCC at the quota loan
rate or additional loan rate. Such loans
will mature on demand.

(b} Associations and Areas. Price
support advances will be available
through:

(1) GFA Peanut Association, Camilla,
Georgia, in the Southeastern area
consisting of the States of Alabama,.
Georgia, Mississippi, Florida, and that
part of South Carolina south and west of
the Santee-Congaree-Broad Rivers.

(2) The Southwestern-Peanut Growers
Association, Gorman, Texas, in the
Southwestern area consisting of the
States of Arizona, Arkansas, California,

- Louisiana, New Mexico, Oklahoma, and

\

Texas. '

{3) The Peanut Growers Cooperative
Marketing Association, Franklin,
Virginia, in the Virginia-Carolina area
consisting of the States of Missour,
North Carolina, Tennessee, Virginia,
and that part of South Carolina north
and east of the Santee-Congaree-Broad
Rivers.

(c) Where available. Price support
advances will be available to eligible
producers at warehouses which have
entered into peanut receiving and
warehouse contracts with the
association. Such contracts will require
the warehouses to inform producers that
price support advances are available
and to make advances to producers on
eligible peanuts tendered for price
support as provided in paragraph {(g) of
this section. The contracts will require
warehousemen to examine the
producer’s marketing cards to detormine
price support eligibilify and make a
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entries on the marketing card as
required by Part 729 of this title and
record each delivery as to quota or
additional peanuts and date of delivery.
If quota peanuts or contract additional
peanits are delivered, the balance of the
quota or contract additional peanuts
must be shown on the marketing card
after pach delivery. The names and
locations of such warehouses may be
obtained from the office of the
appropriate association or from a State
or county ASCS office. The associations
shall pledge to CCC all peanuts upon
which they have made price support
advanees as security for loans obtained
pursuant to agreements with CCC.

{d) Time. Price support advances to
eligible producers on peanufs of any.
crop will be available from the
beginning of harvest through the
following January 31 or such later date
as may be established by the Executive
Vice President, CCC. If the final date of
availability falls on a nonworkday for
the association, the applicable final date
shall be the next workday.

(e) Inspection. The type and quality of
each lot of farmers stock peanuts
delivered to an association for a price
support advance shall be determined by
an inspector when such peanuts are
received at a warehouse under contract
with an association. -

(f) Producer agreement. Ta obtaina
price support advance, the producer
shall, in writing, authorize the
association to pledge peanuts delivered
to the association to CCC as collateral

- for a warehouse storage loan and
relinquish any right to redeem or obtain
possession of such peanuts.

(g) Advance to producer. For each lot
of peanauts received, the associations
will make a price support advance to the
producer in an amount equal to the
support value of such peanuts, except
that, in addition to marketing quota
penalties and the deductions specified
in § 1446.12, the association will deduct
from such advances and pay over to the
proper State authorities, any
assessments or excise taxes imposed by
State law, and the Southwestern Peanut
Growers Association will, upon the prior
agreement of the producer, deduet from
such advance an amount approved by
CCC, not to exceed 50 cents per net

" weight ton of peanuts upon which such
advance was made, to be used in
payment for its peanut activities outside
the price support program,

{h) Fraud by Producer. The making of
any fraudulent representation by a
producer in the Ioan documents or in
obtaining a loan or an advance shall
render him subject to criminal
- -prosecution under Federal [aw. The

producer shall be personally liable to
CCC, aside from any additional liability
under criminal or civil frauds statutes,

for the amount of such advance and for
all costs which CCC would not have
incurred except for the producer's
fraudulent representation, together with
interest upon such amounts at the rate
for fraudulent representation as shown
in a separate notice in the Federal
Register: Provided, That the producer
shall be given credit for the proceeds
received by CCC upon sale of the
peanuts upon which such advance was
made.

(i} Ineligible Peanuts. Any person who
causes ineligible peanuts, as defined in
§ 1446.14, to enter the loan, shall pay to
CCC, as liquidated damages, the amount
by which the average quota or
additionat loan level for that type of
peanuts exceeds the market price as
determined by CCC and shall pay such
amount to CCC promptly upon demand.
The market price shall be based vpon
the estimated value for erushing stock.

§ 1446.11 Pooling and distribution of net
gains.

The association shall establish
separate pools by area, type, and
segregation ar quality of peanuts and
maintain separate, complete and
accurate records for quota peanuts
under loan and for additional peanuts
not under contract. Net gains on peanuts
in each pool shall be distributed to each
grower in proportion to the value of
peanuts placed in the pool by the grower
except any distribution of nel gains on
additional pools of any type to a
producer shall be réeduced to the extent
of any loss incurred by CCC on quota
peanuts of a different type placed under
loan by the same producer, and the
proceeds available to any producer from
any pool shall be reduced by the amount
of any losses to CCC on peanuts
transferred from an additional loan poo!
to a quota loan pool under the
provisions of this subpart.

{a) Quata pool. Net gains from
peanuts in the quota pool consist of:

(1) The net gains over and above the
loan indebtedness on quota peanufs and
other costs or losses incurred by CCC on
such peanuts placed in the pool by a
producer, plus

(2) An amount from the net gains on
additional peanuts sold into domestic
food and related uses equal to the losses
incurred on disposing of an equal
quantity of quota peanuts of the same
type and segregation in the same
production area, considering sales of
quota peanuts for export first and then
asnecessary, sales for crushing.

(b) Additional pool. Net gains for
peanuts in the additional pool consist of:
{1} The net gains over and above the
loan indebtedness on additional peanuts

and other costs or losses incurred by
CCC on such peanuts placed in the pool
by a grower, less

(2} An amount of the net gains on the
additional pool allocated to the quota
pool to offset any loss on that paol
attributed to additional peanuts being
used in domestic edible use.

§ 1446.12 Producerindebtedness.

(a) Facility and drying equipment
loans. If any installment or installments
on any loan made by CCC on farm
storage facilities or drying equipment
are payable under the provisions of the -
note evidencing such loan and the
amount due is recordedonthe
producer’s marketing card, any amount
due the producer under this subpart,
after deduction of amounts due prior
lienholdess, shall be applied to such
instailment(s). )

(b} Producers listed on county debt
record. 1f the praducer is indebted to
CCC or to any other agency of the
United States and such indebtedness is
listed on the county debt record and
recorded on the producer’s marketing
card, amounts due the producer under
this subpart, after deduction of amounts
due prior lienholders and on farm
storage facilities or drying equipment,
shall be applied to such indebtedness as
provided in the Secretary’s Sefoff
Regulations, Part 13 of this title.

§ 1446.13 Eligible producer.

(a) Requirements. An eligible
producer is an individual, partnership,
association, corporation, estate, trust, or
other legal entity, and whenever
applicable, a State, political subdivision
of a State or any agency thereof,
producing peanuts as a landowner,
landlord, tenant, or sharecropperona
farm. No producer on a farm for which
the farm operator fails timely to file a
report of crop or land use acreages as
réquired by Part 718 of this title shall be
eligible for price support at the quota
rate unless the late filed report was
accepted by the county commitiee.

(b) Estates and trusts. A receiver of an
insolvent debtor’s estate, an executor or
an administrator of a deceased person’s
estate, a guardian of an estate orof a
ward or of an incompetent person, and
trustees of a trust estate shall be
considered to represent the insolvent
debtor, the deceased person, the ward
or incompetent, and the beneficiaries of
a trust, respectively, and the production
of the receiver, executor, administrator,
guardian or trustees shall be considered



“ 33836

Federal Register / Vol. 44, No. 115 / Wednesday, June 13, 1979 / Rules and Regulations

to be the production of the person

made of material other than mesh or net,

represented. Loan documents executed - weighing not less than 7% ounces nor

by any such person shall be accepted by
CCC only if they are legally. valid and
such person has the authority to sign the
applicable documents. ‘

(c) Eligibility of minors. A minor who ~

is otherwise an eligible producer’shall
be eligible for price support only if such
minor meets one of the following
requirements: (1) The right of majority
has been conferred on such minor by
court proceedings or by statute; (2) a
guardian has been appointed to manage
such minor's property and the
applicable price support documents are
signed by the guardian; or (3) a bond is
furnished under which a surety
guarantees to protect CCC from any loss
incurred for which the minor would be’
liable had such minor been an adult.

§ 1446.14 Eligible peanuts.

Eligible peanuts shall be farmers stock
peanuts of the applicable crop which
were produced in the United States by -
an eligible producer.

{a) Quota support. Peanutseligible for .

quota support are peanuts which (1) are
segregation 1 peanuts; and (2) contain
not more than 10 percent moisture and
which, if mechanically dried, contain at
least 6 percent moisture; and (3) contain
not more than 10 percent foreign '
material; (4) are free and clear of all
liens and encumbrances, including
landlord's lien, or if liens or
-encumbrances exist on the peanuts,
acceptable waivers are obtained; and (5)
the beneficial interest is in the producer
who delivers them to the assaciation
and has always been in such producer
or in such producer and a former
producer whom such producer
succeeded before the peanuts were
harvested. To meet the requirements of
succession to a former producer, the
rights, responsibilities, and interest of
the former producer-with respect to the
farm on which the peanuts were
produced shall have been substantially
assumed by the person claiming
succession. Mere purchase of a crop
prior to harvest, without acquisition of
any additional interest in the farm on
which the peanuts were produced, shall
not constitute succession. Any producer
in doubt as to whether such interest in
the peanuts complies with the
requirements of this section should,
before applying for price support, make
available tg the county ASC committee
all pertinent information which will
permit a determination with respect to
succession to be made by CCC; (6) are,
if delivered to the association in bags in
the Southwestern area, in new or )
thoroughly cleaned used bags which are

more than 10 ounces per square yard
and containing no sisal fibers, are free -
from holes and are finished at the top
with either the selvage edge of the
material, binding, or a hem. Such bags
.shall be of uniform size with
approximatély 2 bushel capacity; (7)
must not have been produced on land
owned by the Federal Government if
such land is occupied without a lease
permit or other right of possession; (8)
must have been produced on a farm on.
which the effective farm' allotment has -
not been knowingly exceeded; and (9)
must have been inspected as farmer
stock peanuts and have an official grade
determined by an inspector.

(b} Additional support. Peanuts
eligible for additional support are
peanuts which (1) contain not more than
10 percent moisture; and (2) contain not
more than 10 percent foreign material,
except that such peanuts may contain
more foreign materialif the handler
agrees to purchase for domestic edible
use as provided in the first sentence in
§ 1446.7 of these regulations; (3)
segregation 2 or 3 peanuts which will be
‘'sold without storage for crushing or
fragmentation for export, may contain
more than 10 percent moisture and/or
foreign material up to a maximum

_determined appropriate by the producer
association based on the crushing
market and other local conditions; (4)
are free and clear of all liens and
encumbrances, includinglandlord's lien,
or if liens or encumbrances exist on the
peanuts, acceptable waivers are
obtained; and (5) the beneficial interest.
is in the producer who delivers them to
the association and has always been in
such producer or in such producer and a
former producer whom such producer
succeeded before the peanuts were
harvested. To meet the requirements of
_ succession to a former producer, the
rights, responsibilities, and interest of
the former producer with respect to the
farm on which the peanuts were
produced shall have been substantially
assumed by the person claiming
succession. Mere purchase of a crop
prior to harvest, without acquisition of
any additional interest in the farm on "
which the peanuts were produced, shall
not constitute succession. Any producer
in doubt as to whether such interest in
the peanuts complies with the
requirements of his section should,
before applying for price support, make
available to the county ASC committee
all pertinent information which will
permit a determination with respect to -
succession to be made by CCC; (6) are,
if delivered to the association in bags in

™~

¥

the Southwestern area, in new or
thoroughly cleaned used bags which are

/ made of material other than mesh or net,

weighing not less than 7%z ounces nor
more than 10 ounces per square yard
and containing no sisal fibers, are free
from holes and are finished at the top
with either the selvage edge of the
material, binding, or a hem. Such bags
shall be of uniform size with
approximately 2 bushel capacity; (7)
must not have been produced on land
owned by the Federal Government if

" such land is occupied without a lease

permit or other right of possession; (8) if
produced on acreage in excess of the
effective farm allotment, the penalty has
been collected in accordance with Part
729 of this title; and (9) must have been
inspected as farmer stock peanuts and
have an official grade determined by an
inspector.

§ 1446.15 Disposition and liquidated
damages on segregation 3 peanuts,

" (a) Any producer who has a lot of
farmers stock peanuts classified by the

" inspector as segregation 3 peanuts shall

(1) deliver the peanuts to the association.
for loan at the additional loan rate, (2)
deliver such lot as contract additional
peanuts under the provisions of § 14465,
(3) sell as quota peanuts to a handler
who is a signer of the peanut marketing
agreement or (4) retain the lot for seed.
If the producer does not dispose of or
market such peanuts as provided above
on the day of inspection, such producer
shall be ineligible for continued quota
price support for the rest of the
marketing year on all peanuts at the
close of business on the day of the
inspection. If the producer elects to
retain a lot for seed, he shall designate
such peanuts as quota peanuts, have the
-net weight of such peanuts determined
and deducted from the farm marketing
card, and advise the inspector that tha
peanuts are being retained for seed, The
producer shall be given a copy of the
MQ-94 as a record showing the quantity
and quality factors of the peanuts and
must store such peanuts separate from
other peanuts on the farm. The producer
shall notify CCC when such peanuts are
used and otherwise account for the
disposition of such peanuts. Should it
later be determined that such peanuts
are unfit for seed use, the producer may,
after receiving prior approval from the
county office, sell such peanuts for
crushing as quota peanuts without
benefit of price support.

(b) Liguidated damages. The
producer, by participating in the loan
program, shall be deemed to have
agreed that CCC will incur serious and
substantial damages to its program to
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support the price of peanuts if
segregation 3 peanuts are disposed of
other than in accordance with the
provisions of paragraph (a) of this
section; that the amount of such damage
will be difficult, if not impossible, to
ascertain exactly; and that the producer
shall, with respect to any lot of peanuts
ineligible for quota support which are
placed under quota loan or any lot of
peanutis which are placed under quota
loan by a producer after he has disposed
of any lot of segregation 3 peanuts in
any manner other than in the manner
prescribed in paragraph (a) of this
section, pay to CCC as liquidated
damages and not as a penalty, seven
cents ($.07) per net pound of such
peanuts. It is agreed that such liquidated
damages are a reasonable estimate of
the probable actual damages whick €CCC
would suffer because of such action by
the producer. The provisions of § 1446.11
relating to the producer's liability (Aside
from liability under criminal and civil
frauds statutes) shall not be applicable
to such peanuts.

§ 1446.16 Producer transfers of additional
loan stocks to quota pools.

Producers may transfer Segregation 2
and 3 additional loan stocks to quota
loan after the producer has completed
marketing and returned his marketing
card to the county office not to exceed
the smaller of the farm poundage quata
minus the production of segregation 1
peanuts on the farm, or the
undermarketing of quota peanuts shown
on the farm marketing card: Provided:
That the proceeds available to such
producer from peanuts in any other pool
shall be reduced by the amount of any
losses to €CC on the peanuts so
transferred. The support values for any
segregation 2 peanuts so transferred
shall be the support value for quota
peanufs minus the damage discount
published in the quota support schedule
and the support value for segregation 3
peanuts shall be the support value for
quota peanuts minus the applicable
discount published in the quota support
schedule. Producers eligible to transfer
additional loan peanuts to the quota
loan in accordance with this section
may apply for such transfers with the
county office. The county office shall
determine the quantity of
undermarketing of quota peanuts and
the quantity of additional peanuts which
are eligible for transfer. The producer
may indicate to the county office the net
weight and applicable Form MQ-94
numbers for the peanuts to be
transferred. Such pounds shall be
considered as quota peanuts marketed,
the applicable MQ-94's recomputed at

the quota loan level, and the producer
advanced the difference between the
additional and quota support.

Note~This regulation has been
determined to be not significant under the
USDA criteria implementing Executive Order
12044 and only contains necessary operating
decisions and requirements to implement the
national average peanut price support rates
announced on February 15, 1979. An
approved Final Impact Statement is available
from Dalton J. Ustynik (ASCS) 202 447-6761.

Signed at Washington, D.C., on June 8,
1979,
Executive Vice President, Commodily Credit
Corporation.
{FR Doc. 76-16281 Filed 6-12-78; 845 am]
BILLING CODE 3410-05-M

a—————

FEDERAL RESERVE SYSTEM
12 CFR Part 205
[Regq. E; Docket No. R-0212]

Electronic Fund Transfers; Disclosure
of Consumers’ Liability for
Unauthorized Transfers

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule,

SUMMARY: Section 909 of the Electronic
Fund Transfer Act, which relates to
consumers’ liability for unauthorized
transfers, became effective on February
8, 1979. The Board is adopting an
amendment to Regulation E, which
implements the EFT Act. The
amendment requires financial
institutions to give certain disclosures
before imposing any liability for
unauthorized use of an access device.
The amendment generally corresponds
to Proposal B, one of two proposals that
was published for comment on March
28, 1979 (44 FR 18514). Unlike Proposal
B, however, the amendment does not set
a deadline for making disclosures.
Rather, it permits an institution to make
the disclosures if and when the
institution chooses to do so. Until
disclosures are made, however, a
consumer cannot be held liable for
unauthorized use of the access device.
This amendment becomes effective
August 1, 1979. Unauthorized transfers
initiated between February 8 and July
31, 1979, are governed by the statutory
provisions and by the regulations
adopted by the Board in March (44 FR
18468). Since, under those provisions,
liability disclosures were required only
in the case of unsolicited access devices,
consumers could be held liable for
transfers initiated during this period _

—

even if liability disclosures were not
made before the transfer occurred.

EFFECTIVE DATE: August 1, 1979.

FOR FURTHER INFORMATION CONTACT:
Regarding the regulation: Dolores S.
Smith, Section Chief, Division of
Consumer Affairs, Board of Governors
of the Federal Reserve System,
Washington, D.C. 20551 (202-452-2412).
Regarding the economic impact analysis:
Frederick J. Schroeder, Economist,
Division of Research and Statistics,
Board of Governors of the Federal
Reserve System, Washington, D.C. 20551
(202-452-2584).

SUPPLEMENTARY INFORMATION: (1) On
March 28, 1979, the Board published
final regulations implementing sections
909 and 911 of the Electronic Fund :
Transfer Act, the two sections that
became effective on February 8, 1979.
Under thase regulations, only consumers
who receive an unsolicited access
device for making electronic fund
transfers need be given notice of their
polential liability for unaunthorized
transfers. The vast majority of users of
EFT devices, however, might not learn
of their liability until the remaining -
provisions of the Act and regulation go
into effect in May 1980.

The Board believes it is important for
all consumers to be informed about the
rules that govern liability for
unauthorized transfers. Accordingly, the
Board published two alfernative
proposals regarding disclosure of
liability (44 FR 18514, March 28, 1978).
The proposals, labelled Proposals A and
B, would have required financial
institutions that hold consumers liable
for unauthorized use to disclose no later
than August 1, 1979: the consumer’s
liability for unaunthorized transfers, the
address and telephone number to be
used for reporting the loss or theft of an
access device, and the financial
institution’s business days. For access
devices issued after August 1,
disclosures would have been required
before the first electronic fund transfer
was initiated. Proposal B would have
made delivery of the three disclosures a
precondition to the institution’s

, imposing liability on the consumer.

Under either proposal, an institution
that imposed no liability on consumers
would have been exempt from making
the disclosures.

Both proposals would have required
disclosures to be made by August 1,
1978, for accounts that can be accessed
by an EFT device. Many commenters
did not understand this. They thought
that under Proposal B disclosures could
be made at any time before May 1980, so c

s
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long as the consumer was not held liable
until the disclosures were made.

The Board received 55 comments.
Twenty-five supported Proposal B, and a
number of commenters endorsed both
proposals, Twenty-one objected to the
Board's adopting any disclosure
requirement; of this number, 8 preferred®
Proposal B provided the Board gave
institutions the right to decide when to
make disclosures and to whom.

The commenters who supported
Proposal B (or a modified version of it)
believe it would give financial
institutions greater flexibility to decide
for themselves whether and when to -
make the liability disclosures. They note
that under Proposal B consumers would
be protected whether or not an
institution chose to make the
disclosures. They also believe that
consumers must be told the rules for
limiting their liability if the Act's
provisions limiting liability are to have
any meaningful effect.

.Commenters who oppose a disclosure
requirement say that the proposed
disclosures would mean added costs,
since other disclosures still have to be
given in May 1980. Having to make
disclosures now may require a
reallocation of resources, and some also
feel that they need more time to resolve

apparent conflicts between Federal and

State EFT laws.

Sixteen commenters questioned the
Board’s authority to require disclosures
and to make their delivery a
precondition to an institution’s being
able to impose liability on consumers.
They believe that Congress, in making
the liability limitations effective in
February 1979, consciously decided to

postpone disclosure of these provisions .

until May 1980 (except in the case of
access devices issued on an unsolicited
basis). Similarly, they believe that
Congress did not intend to precondition
liability on disclosures until the general
disclosure requirements go into effect in
May 1980. :
Some argued that, as a practical
matter, disclosure is not necessary to
protect consumers. This opinion is
based on the fact that consumers who

‘previously had potentially greater

liability than the Act now allows will
automatically have that liability reduced
to ¢onform to the Act’s limits. This -
reduction of potential liability will take'
place even if consumers are not

personally notified of their more limited -

liability. In addition, these commenters
noted, consumers who previously had
less liability than the Act allows will not
be affected, because the Act does not

»

.

override agreements or State laws that
impose lesser liability.

These arguments fail to address,
however, the need for consumers to
know that liability standards require
prompt reporting of the loss or theft of
an access dévice to insure minimum
liability. Many consumers may not
know, for example, that their potential
liability will increase from $50 to $500 if
they fail to report the loss or theft of an
access device within two business days
of learning of the loss or theft. Similarly,
they may not know that they must report
an unauthorized transfer that appears
on a periodic statement within 60 days,
in order to avoid unlimited liability for
subsequent transfers. Without
knowledge of these rules, consumers’
legal right to limit their liability may be
meaningless.

In the Board's judgment, based on the
comments and its own analysis,
disclosure of consumers’ liability is
necessary to carry out the purposes of
§ 909 of the Act, which is now in effect.
The primary purpose of the EFT -Act is
to provide protection to consumers who
use EFT services. The Board believes
consumers will be protected only if they
are advised of the rules that govern their
liability for unauthorized transfers.

Accordingly, the Board is adopting an
amendment to-§ 205.5(a) of Regulation E.
The amendment adds a third condition
to the general rule regarding consumer
liability for unauthorized transfers, by
requiring the issuer of an access device
to disclose;.the consumer’s liability for
unauthorized transfers, the telephone
number and address for reporting a lost
or stqlen access device, and the
institution’s business days. Financial
institutions must make these disclosures
before they can hold consumers liable.
for the unauthorized use of an access
device. Insfitutions are not required to
make new disclosures to comply with
§ 205.5(a) as amended if they have
already told customers of their potential
liability for unauthorized use under
State or Federal law or an agreement
with the institution. ‘ :

This amendment will become
effective on August 1, 1979, and applies
to any transfer initiated on or after that
date. It should be noted that the Board
has not set a deadline for making
disclosures. The amendment permits an
institution.to make the liability
disclosures if and when the institition
chooses to do so. Until disclosures are
made, however, a consumer cannot be
held liable for unauthorized use of the
access device.

Financial institutions may elect to

send disclosures to some accounts and
not others, For example, they may send
disclosures to active actounts
accessible by an EFT device, and not
send disclosures (absorbing any losses)
for inactive accounts. Similarly, an
institution may decide to send
disclosures to customers with an EFT
card usable at cash dispensing
machines, but not to customers whose
sole access device is a code tsed in a
telephone bill-paying service.

Unauthorized transfers initiated
between February 8 and July 31, 1979,
remain subject to the statutory and
regulatory disclosure requirements now
in effect. Since these requirements
mandate disclosures only in connection
with unsolicited access devices, a
consumer could be held liable for
transfers initiated during this period
even if disclosures had not been given.

The amendment contains an
exception regarding disclosure of an
institution's business days (item 3 of the
required disclosures). The business day
disclosure is intended to let consumers
know what days will count toward
determining whether the consumer hag
notified the institution “within 2
business days” of learning of the loss or
theft of an access device. After 2
business days, the consumer's potential,
liability increases from $50 to $500
under the Federal EFT Act. Wisconsin
institutions requested an exception to
the business-day requirement on the
grounds that under Wisconsin law,
consumers can only be held liable for up
to $50, whether or not they report a loss
within 2 business days. They believe
that institutions which have already
disclosed the first two items to
consumers should not have to make new
disclosures because of a remaining

-undisclosed item that is largely
irrelevant.

The exception in § 205.5(a)(3)(1ii) will
be available in instances where a
consumer’s liability, under applicable
State law or an agreement with the
institution, cannot exceed $50 and, thus,
is not contingent on notification within a
specified number of business days.

(2) Economic impact analysis. Section
904(a)(2) of the Act requires the Board to
prepare an analysis of the economic
impact of regulations issued by the
Board to implement the Act.! The

*The analysis must consider the costs and
benefits of the propased regulation to suppliers and
users of EFT services, the effects of the proposad
regulation on competition in the provision of
electronic fund transfer services among large and
small financial institutions, and the effects of the
‘proposed regulation on the availability of EFT

. services to different classes of consumors,

Footnotes continued on next page
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following economic analysis
accompanies amended § 205.5(a) of the
regulation, which implements in part

§ 909 of the Act.

The amendment adopted by the board
makes disclosures before May 1980
optional but provides that a financial
institution can hold a consumer liable
for unauthorized transfers from the
consumer's account only after
disclosures have been made. The
amendment shifts to the institution all
liability for unauthorized transfers after
July 31, 1979, unless disclosures are _
made. Institutions thus face potentially *
large losses associated with lost or
stolen access devices or unauthorized
transactions not reported by consumers.

Institutions may regard this increased
liability exposure as an incentive to
make disclosures, which would induce
consumers to handle access devices
more carefully and to scrutinize periodic
statements for unauthorized transfers.
Making disclosures for all existing
accounts—or, alternatively, forall
active accounts—would provide more
consumers with information and give
them the incentive for quickly reporting
loss or theft of a card or unauthorized
transfers from an account. Both system-
wide and average individual losses
would be diminished. Interim liability
disclosures would also provide
consumers with information that
improves their ability to decide whether
to use EFT services. Another potential
benefit to institutions is greater
consumer acceptance of EFT stemming
from increased certainty about the
liability rules applicable to unauthorized

. transfers.

. Against these potential benefits
financial institutions would have to
weigh costs that would be incurred for
disclosure statement drafting, legal
advice, printing and distribution. Costs
associated with the disclosure program
would be passed on to consumers to
some degree. Commenters offered no
empirical estimates of expected per-
account costs associated with disclosure
programs, although several commenters
stated that they expected costs to

““exceed all possible benefits. The

amendment would permit institutions to
choose optimal disclosure programs
after weighing the expected costs and
benefits associated with making the

_disclosures to all or some of their
account holders. A more efficient
allocation of resources would result
with no loss of consumer protection

Footnotes continued from last page
particularly low-income consumers. The analysis
presented here is to be read in conjunction with the
economic impact analysis that accompanied the
Board's Regulation E at 44 FR 18474, March 28, 1979,
and 44 FR . +May 2,1978.

relative to the liability provisions COMMODITY FUTURES TRADING
established by the Act. COMMISSION
It is not apparent whether small

financial institutions or low-income 17 CFR Parts 15, 17 and 18
consumers are likely to be placed at
significant cost or other disadvantage.
The amendment will, however, allow
institutions flexibility to adapt to the
ultimate disclosure requirements AGENCY: Commodity Futures Trading
mandated by the Act for May 1980, so Commission.

that small institutions should be better -

able (than under a mandatory disclosure AcTioN: Final rule.

requirement) to schedule the relatively  gymmary: The Commodity Futures

Statement of Policy on Aggregation of
Accounts and Adoption of Related
Reporting Rules

larger fixed-cost expendilures Trading Commission (Commission} is .
associated with their disclosure issuing a statement of policy regarding
programs. the aggregation of positions held in

{3) Pursuant to the authority granted discretionary accounts or accounts
in Pub. L. 95-630 (lo be codified in 15 which are part of a customer trading
U.S.C. 1693b), the Board revises 12 CFR  program for purposes of speculative
205.5(a) as follows: position limits, and is adopting

amendments to its regulations

§205.5 Llabllity of consumer for - concerning the reporting of positions
unauthorized transfers. held in such accounts. These

(a) General rule. A consumer is liable, -~ amendments leave unchanged the
within the limitations described in general requirement that for determining
paragraph (b) of this section, for reporting status all positions in accounts

unauthorized electronic fund transfers which a trader holds, has a financial
involving the consumer's account only if: interest in, or contrals must be
(1) The access device used for the combined. Moreover, positions in

unauthorized transfers is an accepted accounts dtrad.mg F“;S“a“t to an
access device; expressea or implie agreement or

(2) The financial institution has understanding must also continue to be

provided a means (such as by signature, combined.
photograph, fingerprint, or electronic or fumtg zm;;&;eg%rgjhgfg !;ll;e
mechanical confirmation) to identify the 2

s amendments require that for
onsumer to whom th . N
consumer 10 whom {he access device determining reporting status all
was'issued; and

positions held in discretionary accounts

(3) The financial institution has and accounts traded pursuant to
provided the following information, in customer u-ading programs of a futures
writing, to the consumer: commission merchant or its officers,

(i) The consumer's liability under pariners, or employees, must be

§ 205.5, or under other applicable law or  combined with all other positions in
agreement, for unauthorized electronic  accounts which the futures commission

fund transfers and, at the financial merchant holds, has a financial interests

institution's option, notice of the in, or controls unless, in general, (1) a

advisability of prompt reporting of any ~ Person other than the futures

loss, theft, or unauthorized transfers. commission merchant directs trading in
(i) The telephone number and the accounts, and (2) trading decisions

in the accounts are determined -
independently from trading decisions in
other accounts which the futures
commission merchant holds, has a
financial interest in, or controls.

The amended rules also set forth the
conditions under which positions in
accounts of commodity pools and
certain partnership accounts are
required to be combined for purposes of
determining reporting status.

The Commission’s statement of policy

By order of the Board of Governors, June7,  states the Commission’s views regarding
1979. the aggregation of certain accounts for
Theodore E. Allison, ﬁut;:oses of complia'ﬁ::e Wiltxh speculative

mit requirements. The policy sets forth
i‘iﬁﬁg;ﬁa H: : ‘::;9: 0] ilndicia_the Clt:mmission wﬂl consider to
BILLING eoDE 2100010 etermine whether the limits have been

address of the person or office to be
notified in the event the consumer
believes that an unauthorized electronic
fund transfer has been or may be made.
(iii) The financial institution’s
business days, as determined under
§ 205.2(d), unless applicable State law or
an agreement between the consumer
and the financial institution sets a
liability limit not greater than $50.

* | 4 * * *
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exceeded and appropriate enforcement
proceedings should be instituted by the
Commission. The statement of policy
generally parallels the Commission’s
rules for determining reporting status.

EFFECTIVE DATE: July 13, 1979.

FOR FURTHER INFORMATION CONTACT:
Lamont L. Reese, Commodity Futures
Trading Commission, Office of Chief
Economist, 2033 K Street N.W.,,
Washington, D.C. 20581, (202) 254-7448.

SUPPLEMENTARY INFORMATION: On
February 25, 1977, the Commission
published for public comment in the
Federal Register, 42 FR 11150, a
proposed policy different from that
implemented by the Commission’s
predecessor, the Commodity Exchange
Authority, concerning aggregation of
accounts of traders for reporting
purposes and determining compliance
with speculative limits, In addition, the
Commission sought comment on the-
need for uniform Commission and
exchange rules concerning the
aggregation of accounts to determine
compliance with federal and/or
exchange-imposed speculative limits.
‘New reporting requirements were also-
proposed which would allow the
Commission to implement its proposed
-aggregation policy.

Background: One of the primary
objectives of the Commodity Exchange
Act, 7 U.S.C. § 1 et seq. (1976}, as
amended by the Futures Trading Act of
1978, Pub. L. 95405, 92 Stat, 865, is to
maintain orderly and competitive
futures markets. Section 4a(1) of the Act,
7 U.S.C. § 6a(1) (1976), specifically '
provides that:

“Excessive speculation in any commodity
under contract of sale of such commodity for
future delivery made on or subject to the
rules of contract markets causing sudden or
unreasonable fluctuations or unwarranted
changes in the price of such commodity, is an
undue and unnecessary burden on interstate
commerce iri such commodity.” ’

Pursuant to this section the
Commission is authorized to establish
limits on the amount of trading which
may be done or positions which may be
held by any person. Section 4a(1) of the
Act further provides that in determining
whether

“, .. any person has exceeded such limits, the
positions held and trading done by any
persons directly or indirectly controlled by
such person shall be included with the
positions held and trading done by such
person; and further, such limits . .. shall
apply to positions held by, and trading done
by, two or more persons acting pursuant to
an expressed or implied agreement or
understanding, the same as if the positions

wére held by, or the trading were done by, a
single person.” 1

Prior to the enactment of the
Commodity Futures Trading
Commission Act of 1974, Pub. L. 93-463,
88 Stat. 1389 (October 23, 1974), Section
4a(1) had been the subject of
interpretative statements issued by the
Administrator of the Commodity
Exchange Authority. One interpretative
statement, Administrative
Determination 229 (October 14, 1971)
{A.D. 229), concerned “customer trading
programs” of a futures commission
merchant (“FCM") and stated that these
programs have the following elements:

They normally require the customer to sign
an agreement not obtained from other *
customers and to make a minimum deposit in
excess of that required of other customers.
Those in the program are given specific
advice or recommendations not made
available to other customers of the firm.
Although participants are not required to
follow specific recommendations, the
programs are designed to provide best results
when such recommendations are followed.

A.D. 229 concluded with fespect to these
trading programs that:

All trades and positions of all customer
accounts included in a trading program must
be combined for reporting and speculative
purposes. Any officer, partner, or employee of
a futures commission merchant who operates
a customer trading program is acting on be-

- half of the futures commission merchant. ...

Thus, under A.D. 229, the FCM was
deemed to control the trading of
customer accounts in the trading
program and was required to file large
trader reports under Part 18 of the
regulations under the Act if the positions
in the accounts exceeded the reporting
limits.2 A related determination {A.D.
232), April 20, 1972, was also made by
the Administrator concerning uniform
application of A.D. 229 to commodities
for which exchanges had established
their own speculative limits. A.D. 232
stated:

... that each exchange which has speculative
limits in a regulated commodity notify
members that the Commodity Exchange
Authority interpretation of the application of
speculative limits to customer trading
programs applies equally to exchange limits.

1The Commission has recently amended its rules
to eliminate daily trading limits on.speculative
trading for all commodities where such limits were
in effect. See 44 FR 7124, et seq. (February 8, 1979).

The Commission has retained limits on the positions

which may be held for speculative purposes on all
these commodities. Those commodities are grains
(defined to include oats, barley and flaxseed),
cotton, rye, soybeans, eggs, potatoes, corn and
wheat. 17 CFR Part 150, 44 FR 7127-7128,

2For purposes of Part 18, a trader is any person,
including an FCM, who, for his own account or for
an account he controls, makes or has made
transactions in commodity futures. 17 CFR 15.00(e).

The Commission has received
petitions and inquiries from FCM's and
others requesting that the Commission
revise.the prior interpretations made by
the Administrator of the Commodity
Exchange Authority, Due to the general
importance of these issues, the
Commission sought comment from
interested persons. See 40 FR 44864
(September 30, 1875}, Subsequently,
questions concerning aggregation were
discussed and reported on by two
advisory committees established by the
Commission: The Advisory Committce
onthe Economic Role of Contract
Markets, chaired by Commissioner
Seevers,® and the Advisory Committee
on Commodity Futures Trading
Professionals, chaired by Commissionor
Martin.4

The Advisory Committees generally
found that customer trading programs,
commodity pools and guided account
programs may perform a useful function
in the market. The Advisory Committee
on Commodity Futures Trading .
Professionals specifically noted that
“[t]rading programs and commodity
pools are evidentally becoming
increasingly attractive to the trading
public and may serve a valuable
economic function in bringing
speculative funds into the market.” 8

The Advisory Committee on the
Economic Role of Contract Markets
found that customer trading programs
provided less stability than most
standard types of speculative capital in
the market.® The placing of large block
orders from trading programs, especially
if trading is based on "technical
factors,” may produce “technical
runaways” in the market.” It was
reported that markets Lhave been -
“buffeted for short periods by these
trend-trading blocks.” ®

Despite noting potential market
problems accompanying large market
arders, neither committee recommended
further restrictions on trading by
customer trading programs. Both
committees did recommend further
study and review of the existing -
aggregation policy, especially as it
required FCM’s to aggregate all trading ~.
programs operated by its personnel and
“house accounts” of the FCM for

3The text of this Committes Report which .
concerned aggregation appears at CCH Comm, Ful.
L. Rep. 120,187 at 21,077-21,078 (July 19, 1676)
[Transfer Binder 1975-1077).

4The text of this Committee Report which
concerned aggregation appears at CCH Comm. Fut,

' L.Rep. 120,197 at 21,096 {Transfer Binder 1975~

1977, Report Letfer No. 29, Part II at 51-52 (August
20, 19786) (Report letter No. 29),

sId. .

$CCH Comm. Fut. L. Rep. 120,167 at 21,078.

11d.

sid.



Federal Register / Vol. 44, No. 115 / Wednesday, June 13, 1979 / Rules and Regulations

33841

purposes of determining compliance
with reporting and speculative limit

. requirements. The Advisory Committee
on Commodity Futures Trading
Professionals suggested that the
Commission’s aggregation policy with
regard to programs affiliated with the
FCM “should not emphasize principal—
agent or employee relationships . . ."
but should place the burden on the FCM
to demonstrate independence in
“program design, internal procedures
and surveillance.” *

The Commission believes the
aggregation policy it is now adopting is
in accordance with the general
recommendations of these committees.
The Commission recognizes the great
variety of commodity trading programs
available for trader participation. If such
accounts and programs are traded
independently and for different
purposes, such trading can be beneficial
to the markets by adding liquidity to the
markets and aiding in the price-
discovery process. Further, the
Commission believes that the
aggregation policy of the CEA did not
adequately reflect the efforts made by
FCM's, as well as others, to establish
internal management procedures
designed to assure independence by the
person who controls trading in a
discretionary account or a customer
trading program. However, the
. Commission also recognizes that
purportedly different programs which in
fact are similar in design and purpose
and are under common control may be
initiated in an attempt to circumvent
speculative limit and reporting
requirements.

Overview of Aggregation Policy. The
Commission received six comments in
response to its February 25, 1977
proposed policy statement, one of which
fully endorsed the policy and did not
recommend any changes. Several of the
commentators raised questions or made
suggestions that have persuaded the
Commission that some changes to the
proposed policy statement were
warranted.

‘The policy of the Commission’s
predecessor, and that proposed by the
Commission, presumed that an FCM
controlled all accounts of customers
which were part of a customer trading
program affiliated with the FCM, or its
officers, partners, or employees. The
Commission’s proposed policy would
have required an FCM to aggregate
positions in all such customer trading
program accounts unless it could make a
sufficient showing in advance that
control of trading was vested in a
person other than the FCM. The

SReport Letter No. 29, supra, at 51-52.

Advisory Committees, and for that
matier three of the four commentators
who stated their opinion on the subject,
agreed that the burden should be on the
FCM o establish that the FCM does not
control an affiliated customer trading
program.

The Commission agrees that the FCM
or other trader bears the responsibility
to comply fully with applicable legal
requirements, However, the .
Commission, after further consideration,
has determined that an initial showing
by the FCM prior to commencement of
trading in customer trading programs is
an inefficient method to establish

whether the FCM in fact controls trading

in an account, In all cases, control is a
matter of fact, the existence of which
may be fairly inferred from surrounding
circumstances. Thus, the FCM’s initial
affirmation, even though accurate when
made, would not be dispositive of
compliance with either speculative limit
or reporting requirements if, in fact,
there develops a consistent pattern of
trading between accounts in supposedly
different programs carried by the FCM
and/or supposedly controlled by
different employees of the FCM. Indeed,
at the time the Commission published its
proposal it noted that, despite the initial
showing by the FCM, trading in the
accounts would be subject to periodic
review. In this connection, the
administrative cost to the Commission
to determine in each case, whether a
sufficient showing has been made by the
FCM prior to trading cannot be justified
when, in any case, the Commission must
continually monitor the programs to
determine if coordinated patterns of
trading are occurring.

In view of these consideralions the
Commission has determined to amend
its reporting regulations to provide that
for purposeés of determining reporting
status an FCM will be assumed to
control all customer discretionary
accounts and accounts which are part of
a customer trading program of the FCM,
or its officers, partners, or employees,
unless specified conditions indicative of
the absence of control exist. If these
conditions exist with respect to a
particular account, the FCM need not
aggregate positions in such account for
purposes of determining reporting.
status. In such a case, of course, the
positions held in the account must be
combined with those of the officer,
partner or employee of the FCM who
does control the account in determining
the reporting status of such officer,
partner or employee.??

°The Commission's authority to require futures
commission merchants and floor brokers, to report
transactions and positions of such persons, and the

Further, the Commission’s statement
of policy on aggregation included in this
release makes clear that the
Commission will employ similar criteria
in determining the FCM’s compliance
with speculative position limits insofar
as those limits apply to controlled
positions. If, after investigation or
otherwise, the Commission has reason
to believe that the FCM or any other
trader has failed to aggregate positions
in customer accounts properly for
determining reporting status, or has
violated speculative limits set in Part
150 of the regulations based on a failure
to aggregate accounts properly or
otherwise, the Commission may institute
appropriate enforcement proceedings.

As adopted, the Commission’s
statement of policy on aggregation with
respect to controlled accounts does no
more than restate Section 4a(1} of the
Act, which expressly provides that any
person who directly or indirectly
controls the positions held or trading
done by any other person, must include
the positions held or trading done by
such other person in determining
whether that person has exceeded the
speculative limits set by the
Commission. The language in Section
4a(1) regarding controlled positions was
enacted in 1968. Pub. L. 90-258, § 2, 82
Stat. 26 (1968). The Senate Report
accompanying the 1968 amendment
states:

“All of the changes made by this section
incorporate longstanding administrative
interpretations reflected in orders of the
[Commedity Exchange] Commission.” !t

Indeed, the Commodity Exchange
Commission’s order setting speculative
limits issued in 1938, had placed limits
on the positions which “any person may
hold or control,” 1

Applicability of Speculative Limits to
FCM’s. One commentator on the
Commission’s February, 1977 proposal
suggested that, while an FCM who
controls several customer accounts

transactions and positions of their customers, is set
forth in Section 43 of the Act. 7 US.C. § 63 {1976).
Further, Section 4i of the Act, 7 US.C. § 6i (1976). in
pertinent part provides: “It shall be unlawful for any
person to moke any contract for the purchase or
sale of any commodity for future delivery on or
subject to the rules of any contract market unless
such porson shall repost or cause to be reported to
the praperly designated officer in accordance with
the rules and regulations of the Commissien . . .
whegever such person shall directly or indirectly
have or ebtain a long or short position in any
commadity o7 in any future of such commedity,
equal to or In excess of such amount as shall be
fixed from time to time by the Commission.™

" Senate Report No. 847, 90th Cong., 2d Sess. 5
(196a).

$2In the Matter of Limits on Positions and Daily
Troding in Wheat, Corn, Oats, Barley, Bye, and
Flaxseed, for Futurg Delivery, CE.A. Docket No. 3
(December 22, 1938).
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should be subject to the Act's
speculative limit pfovisions, Section
4a(4) of the Act precludes the use of
presumptions of control applied to an
FCM. Although an FCM need not make
a showing to the Commission prior to
trading under the policy and regulations
herein adopted, the Commission again
wishes to express its views on the
applicability of Section 4a(4).

In pertinent part, Section 4a(4) of the
Act provides that the speculative limit
provisions of Section 4a ‘

*“. . . shall apply to a person that is registered
as a futures commission merchant or floor
breker. . . only to the extent that
transactions made by such person are made
on behalf of or for the account or benefit of
such person.”

As indicated above, as originally -
enacted, Section 4a did not expressly
refer to trading in controlled accounts.
However, trading effected either
“directly or indirectly” was subject to
speculative limits, and served as the
basis for the Commodity Exchange
Commission’s interpretations regarding
controlled accounts. Thus, the
enactment of Section 4a(4) can only be
understood to clarify that the broad,
remedial provisions of Section 4a were
not meant to apply to transactions
effected for dustomers by an FCM or
floor brokers, acting merely in that
capacity as traditionally viewed.
Considering the rationale for the
enactment of Section 4a, Congress could
hardly have intended to grant FCM's
and floor brokers an exemption from
any speculative limits established by the
Commodity Exchange Commission if
they traded “directly or indirectly,” -
through controlled or otherwise
managed accounts.

Thus, thé Commission and its
predecessor have consistently construed
Section 4a(4) to apply only to situations
in which the FCM or floor broker was
handling customer accounts and .
exercised no discretion or control, either
direct or indirect. See 42 FR 11150-51
(February 25, 1977)._

Trading programs operated by non
FCM'’s, Several persons who are not
FCM'’s but who operator customer
trading programs have inquired
concerning the effect of the aggregation
policy on their activities. The :
Commission’s February 1977 release
focused primarily on programs operated

" by FCM’ 3. However, the Commission

wishes to emphasize that Section 4a(1)
of the Act and Part 150 of the
Commission's regulations, expressly
apply to any person, and thus cover an
associated person of an FCM, a

commodity pool operator (“CPO"),

commodity trading advisor (“CTA"), or -
any other trader who directly or
indirectly controls futures positions.
Similarly, these persons are subject to

. the large trader reporting requirements

of the Commission’s regulations, 17 CFR
Part 18. -

All traders who operate customer
trading programs share the ability,
through control of large trading blocks,
to influence the market. Accordingly, a
non-FCM who has an affiliated
customer trading program is required to
aggregate positions in accounts of such
program with all other positions in
accounts which the non-FCM holds, has
a financial interest in, or controls, for
purposes of determining reporting status
and for purposes of compliance with
speculative position limits. These
requirements are discussed more fully -
below.

Definitions. In its February 25, 1977
release the Commission used and
requested comments on definitions of
terms referring to specific types of

- trading programs to which its

aggregation policy would apply. No
specific comments concerning these
definitions were received. Upon review
of other general comments which it
received, the Commission has adopted
certain of the definitions in a modified
form in Part 15 of its regulations. The
.definitions will also apply to terms used
in its policy statement on aggregation.
Rule 15.00(f) defines the term )
“customer trading program” to mean
any system of trading offered,
sponsored, promoted, managed or in any
other way supported by, or affiliated
with, an FCM, a commodity trading
advisor, a commodity pool operator, or
other trader, or any of its officers,
partners or employees, and which by
agreement, recommendations, advice, or
otherwise directly or indirectly controls
trading done and positions held by any
other person. The term includes but is
not limited to, arrangements where a.
program participant enters into an
expressed or implied agreement not
obtained from other customers and
makes a minimum deposit in excess of
that required of other customers for the
purpose of receiving specific advice or
recommendations which are not made
available to other customers. The term
includes any program which is of the
character of, or is commonly known to
the trade as, a managed account, guided

- account, discretionary account,

commodity pool or partnership account.
The Commission has retained that
part of its definition regarding programs
designed to provide its participants with
specific advice or recommendations not
given to other customers. However, the
o r

Commission has modified the definition
to'make clear that specific advice or
recommendations given to a particular
customer without more is not a customer
trading program.

Rule 15.00(g) defines the term “guided
account program” to mean any customer
trading program which limits trading to
the purchase or sale of a particular
contract for future delivery of a
commodity that is advised or
recommended to the participantin the
program.

As adopted the definition makes clear
that the term “guided account program"
does not include market letters or
programs which give specific advice or
recommendations regarding trading, but
do not limit the trading activities to the
advice or recommendations generated.
An example of a guided account
program is where the person controlling
the account advises the customer to buy
“May wheat.” The customer may either
agree to the trade or reject the trade
before it is made.

One commentator suggested that if a
participant in a customer trading
program is given the option to accept or
reject a suggested trade, the
participant’s account is not being
“controlled” and should not be
aggregated with other customer trading
program accounts. The Commission is
not persuaded that control should be
viewedso narrowly for this purpose.
Even though a customer may reject a
specific trade in a guided account
program, the only trades which can in
fact be made for these accounts are
those generated by the program.
Secondly, customer trading programs,
such as guided account programs, are
designed and represented to customers
to give best results by complete or
general participation in the trades
generated by the program. Thus, the
incentive to join the program inhibits at
the outset the independent judgment the
customer might otherwise exercise.
Moreover, the Commission understands
that, in most cases, customers in a
guided account program are contacted
prior to the execution of an order,
informed that the program expects a
trend to develop, and that the
customer’s account will be traded in
accordance with the program trend
analysis unless the customer contacts
the program and rejects the trade.
Finally, although a guided account
program may represent many individual
customer accounts, orders placed may
be block orders. The coordinated trading
of these individual accounts at the
direction of a single trader based on
technical factors could have just as
significant an impact in the market as
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where the frader had complete
discretionary authority over the
accounts.

> Rule 15.00(h} defines the term
“discretionary account” to mean a
commadity futures trading account for
which buying and/er selling orders.can
be placed or originated, or for which
transactions can be effected, undera
general authorization and without the
prior specific consent.of the customer,
whether the general authorization for
such orders or transactions is, pursuant
to a writterr agreement, power of
attorney, or otherwise.

Rule 15.00{i} defines the term
“managed account program” to mean a
customer trading program which

-includes two or more discretionary
accounts traded, pursuant to:a common:
plan, advice, or recommendations. The
Commission did not include a definition.
of this term im:its February, 1977 release.
Upon further consideration the
Commission has determined that it was
advisable to add this definition in order
to emphasize that a group of
discretionary accounts traded pursuant
to a common plan, advice or
recommendations are required ta be
aggregated for reporting purposes and
far purposes of speculative limits.

If several discretionary accounts are
part of a managed account program,.all
positions that are in the accounts must
be aggregated by the trader or traders
controlling trading in. the program. For
example, if several associated persons
of an FCM individually manage one or
more discretionary accounts, and all
such.accounts are traded according ta a
common plan or a commonly derived:
recommendation, then all positions in
such accounts must be aggregated. If the
FCM directs frading, the FCM would be
obligated to aggregatfe the positions for
purposes. of reporting,

On the other hand, if the associated
persons direct trading, each associated
person would be deemed to share
control of all the positions in-all
accounts which frade in accordance
with the plan. Of course, irrespective of
whether a managed account program is
involved, when an associated person
directs trading in one or more
discretionary accounts, the associated
person must aggregate the positions in
such accounts with all positions in
accounts which he holds, has a financial
interest in, or controls. Similarly, if the
FCM directs trading in a discretionary
account, positions in such an.account
must be aggregated with positions
owned or controlled by the FCM for
reporting purposes..

The Commission received several

- comments asking for a definition or

clarification of “control.” As indicated
above, control is a question of fact in
each case. The Commission considers
its existing definition adequate for this
purpose. Section 1.3(j} of the
Commission's regulations, 17 CFR

§ 1.3(j) (1978), states that:

“An account shall be deemed to be controlled
by a personiif such person by power of
attorney or atherwise actually directs trading
for such account.”™

The February. 1977 release provided
that the term "“house accounts” would
refer to a commaodity futures trading
account owned by or carried in the
name of the futures.commission
merchant. The Commission believes that
a definitior of this term is. unnecessary
at this time. .

The Commission received one.
comment asking for a definition or
clarification of the term “'account or
program controller” used in its February,
1977 release. The term “account.or
program controller” has been deleted
from the adopted rules.

Financial Interest in Accounts.
Consistent with the underlying rationale
of aggregation, existing reporting Rule
18.10{a) a basically provides thatifa
trader holds or has a financial interest in
more than one account, all accounts are
considered as a single account for
reporting purposes. Several inquiries
have been received regarding whether a
nomial financial interest in an account
requires the trader to aggregate.
Traditionally, the Commission's
prodecessor and its staff have expressed
the view that except for the financial
interest of a limited partner or
shareholder (other than the commodity
pool operatorfin a commodity pool, a
financial interest of 10 percent or more
requires aggregation. The Commission
has determined to codify this
interpretation at this time and has
?hmended Rule 18.01 to provide in part

at

“For purposes of this Part, except for the
interest of a limited partner or sharcholder
(other than the commodity pool operator) in a
commodity pool, the term *financial inferest®
shall mean an interest of 10 percent or more
in ownership or equity of an account.”

Thus, a financial interest at or above
this Tevel will constitute the traderas an
account owner for aggregation purposes.

Reporting Status of FCM’s. New Rule
18.01(b)** has been adopted to provide
generally that for the purpose of
determining reporting status of an ¥FCM
the positions held in a discretionary
account or & customer trading program
of the FCM, or of any of its officers,

The Commission bas redesignated existing Rula-
1801{bJ—net positions—as part of new Rule.
18.00{h)}, with certain clarifying changes.

partners, or employees, shall be
considered positions controlled by such
FCM-—unless (1] a trader other than the
FCM directs trading in the account; {2}
the FCM maintains only such control
over trading in such an account as is
necessary to fulfill its duty to supervise
diligently trading in the account; and, {3}
each trading decision i the
discretionary account or customer
trading program is determined
independently of all trading decisions in
other accounta which the FCM holds,
has a financial interest in. or controls.

Evidence demenstrating control by
FCM. The Commission’s February, 1877
proposal noted that an FCM or cther
trader seeking to avoid the requirement
to aggregate positions in accounts
affiliated with customer trading
programs would bave o demonstrate,
among other things, that the customer
trading program for which the
exemptior would be sought was
independent from the controt of the
ECM or other trader seeking the
exemption. The Commission received
several comments concerning the type of
evidence that the FCM:could submit to
demonstrale that a program controller is
free to actindependently of the FCM.
Altough the Commission has decided
not to require an FCM or ather trader to
submit evidence prior to trading, the
issues raised by the commentators have
assisted the Commissior in developing
its aggregation policy. As indicated
above the determinatior of control must”
be decided on a case-by-case basis.
However, FCM's and other affected
persons should be aware that in
assessing whethera particular trader
exercises control, the Commission will
look to whether any of the following
indicia of control exist; among others.
The Commission believes that
discussion of some of these indicia will
assist FCM's and other affected persons
in complying fully with applicable legal
requirements. .

(A) Agreements vesting control inn the
name of the FCM or other trader. The
documents signed by a customer to
participate in the customer trading
program account, indicating that the
FCM or other trader has the authority ta
direct trading in the account. Relevant
documents would include those opening
a customer account, any power of
attorney or other document authorizing
execution of trades ant any special
agreement that may be signed by a
customer {o participate in a customer
trading program.

(B) Advertising. Advertisements and
other promotional material containing
statements or representations that
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indicate that the FCM or other trader
will direct trading in the program.

(C) Agreements between the FCM and
other traders. Agreements between the
FCM and its employees or other
affiliated traders demonstrating the
degree of independence between the
FCM and the trader. Several .
‘commentators have suggested that in
some cases a contract between the FCM'
and its associated persons assuring
independence of action might be
inconsistent with the employer- -
employee relationship and in any event
would be self-serving. The Commission
agrees and has attempted to structure its
regulations to make clear that control
should not be equated with the
supervisory responsibilities of the FCM.
The existence or nonexistence of a self--
serving contract will not be
determinative. Of primary importance

will be whether the practices of the FCM -

include only supervisory and
surveillance procedures, or whether they
interfere with the trading determinations
made by the person designated to direct
trading in a customer’s account.

(D) Degree of supervision. Several
commentators suggested that an FCM
would be abdicating its fiduciary
responsibilities to its customers if it
allowed any person who directs trading
in a program to act completely
independent of its supervision in the
trading of the customer programs. :
Commentators stated that the FCM must
be allowed to control margin policies
and be able to act with respect to a
program controller's trading practices
which in the opinion of the FCM are not
appropriate for its customers. ' :

As stated above, the Commission
does not intend for its policy on
aggregation to reduce the FCM's
responsibility to supervise and monitor
the activity of the persons who direct
trading in an account or program. The
Commission’s customer protection
regulations require that an FCM
diligently supervise persons who control
accounts. See Commission rule 166.3, 43~
FR 31886, 31890-31891 (July 24, 1978).
Thus, the retention by the FCM of
general supervisory obligations over the
trader who actually directs trading in an
account or program will not, in and of
itself, require the FCM to aggregate
positions. The Commission’'s aggregation
policy and reporting rules have been
modified to make this clear. )

(E) Confidentiality of trading decision
of a customer trading program.
Indications of control by the FCM may
exist if the FCM has not taken steps to
assure that trading decisions in any one
program generally not be available to
other program managers, co

*

{F) Access to and reliance on market
information gerierated by the FCM. One
commentator noted that although a
person who directs tradingin a °
customer account or program should be
denied access to specific trading
decisions generated by other customer
programs, such persons should not be
precluded ffom access to general
research information generated by the
FCM. The Commission agrées that
research information concerning
fundamental demand and supply factors
and other data should be readily
available to a person who directs
trading in a customer account or
programs. However, the Commission is
concerned that specific trading
recommendations of the FCM contained
iri such information not be substituted
for independently derived trading
decisions, When the person who directs
trading in an account or program
regularly follows the trading suggestions
disseminated by the FCM, such account
or program will be evidence that the
account is controlled by the FCM.

(G) Financial interest of the futures
commission merchant. As stated above,
when the financial interest of the FCM is
greater than 10 percent, the Commission
will consider the FCM to be the owner
of all positions in the program, However,
quite apart from considerations of
ownership, any financial interest may
also be indicative of control of the .
account. Thus, a financial interest held
by an FCMin a customer trading
program will be considered for this
purpose. .

Cx’ommon, trading patterns. Several
commentators offered arguments that
common trading patterns are an
insufficient basis for requiring
aggregation of accounts for reporting or
speculative limit purposes. The
Commission disagrees. A common
trading pattern indicates either that

_several programs are traded in

accordance with a common plan or
understanding, or that the programs
share.a common design despite what the
original object of each program may
have been or the difference in the stated
factors which are to influence trading in
each program. The Commission is
mindful that at times similar trading
patterns may result'in the case of
customer trading programs that are in
fact designed to react to different

~market signals. But the existence of

common trading patterns generally
indicates that the programs are similar
in design and purpose and hence most

- probably under the control of the FCM

or jointly controlled by several traders.
Moreover, it is the responsibility of the
FCM to assure that supposedly different

trading programs offered by or affillated
with such FCM, in fact, are different in
design or purpose.

Additional possible amendments, The
Commission will be reviewing the
existing reporting and recordkeeping
requirements and special call provisions
set forth in its regulations in order to
ascertain whether any modifications are
necessary in order to assure that the
documentation relating to the existence
of control is readily available for
Commission review:

Discretionary accounts of associated
persons. In its February 25, 1977 release
the Commission proposed several
criteria that it would consider to
determine if an associated person
actually exercises control over a
discretionary account or is merely
providing administrative service to an
account which an FCM controls. 42 FR
11152, The Commission’s policy and
regulations herein adopted are
consistent with that approach.
Discretionary accounts, whether or not
traded as part of a managed trading
program, raise the same concerns as
other customer trading programs.
Therefore, aggregation of positions in
such accounts for determining reporting
status and for speculative limit purposes
should be based on the same factors as
those that apply to managed account
programs. Thus, if the associated person
directs trading in the customer's account
it would be required to aggregate
positions in such account with all other
positions which the associated person
holds, has a financial interest in, or
controls, On the other hand, the FCM
would be required to aggregate where it
is determined that the associated person
acts only at the direction of the FCM. In
that regard the Commission will look to
the overall policy of the FCM regarding
associated persons who are authorized
to handle discretionary accounts; the
apparent reliance by the associated
persons who handle discretionary
accounts on the suggested trading
decisions of the FCM; and whether a
pattern of trading exists between the
discretionary account and any other
customer trading program or house
account.

Commodity pools and partnership
accounts, The Commission’s February
25, 1977 proposed policy statement
indicated that a general partner in a
commodity pool organized as a limited
partnership need not aggregate positions
in the partnership account with other
positions which the general partner
held, had a financial interest in, or
controlled, if the general partner could
show that (1) he had divested himself of
control over the trading in the
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partnership’s account, and (2) he had
maintained a minimal beneficial interest
in the partnership of no more than
necessary to form a partnership under
applicable state or federal law and: in
any case less than 10 percent. However,
the proposal did not make clear that
when the general partiner of the
commodity pool is also an officer,
partner, or employee of an FCM, the:
partnership account must also-be-
considered as any other customer
trading program of the FCM in order to
determine whether the FCM or the
officer, partner or employee should

" aggregate. In order to make this clear,
the definition of the term “customer
trading program” as adopted includes
reference to commodity pools. Thus,
under Rule 18.01(b}, positionsin - -
accounts of customer frading programs
of officers, partners or employees.of an
FCM, including commaodity pools, are
presumed to be controlled by the FEM.
Further, the Commission has adopted
new Rule 18.01(c} of its regulations to
provide rules for defermining reporting
status of CPQO's and has included
reference fo commodity pools in its
statement of policy on aggregation.¢
Since Section 18.01(a] makes clear that
-any person holding a financial interest

_ in any account 10% or more in
ownership or equity is an account
owner, the Commission has deleted
from its final statement of policy and
reporting rules the proposed financial
limitationr which specifically referred to.
commodity pools.

The rules for determination of ~
reporting status provide that positions
held in all commodity pools operated by
a CPO, other than a CPO who is an
officer, partner, or employee of an FCM,
shall be considered positions controlled
by such CPO unless:

(1) A trader other than the CPO
directs trading in such commodity pool;

(2} The CPO maintains only such
minimum control over frading in the
commodify pool that is necessary to
fulfill its duty to supervise diligently all
accounts of the poolyand |

(3) Each trading decision of the
commodity pool is determined
independently of alt trading decision in
other commodity pools and position in
accounts which the CPO holds, has a
financial interest in, or controls.

_ The above rules apply fo alf of
commodity pool operators, whether
individuals, corporations or
partnerships. And, of eourse, any trader
other than the commodity pool operator
who directs or otherwise controls

14The Commission has redesignated existing Rule
18.01(c}—Gross positions—as part of new Rule
18.00{h), witlr certain clarifying changes.

trading for the pool, such as an
independent commodity trading advisor,
must aggregate the pool's positions with
his own far speculative limit and
reporting purposes. Interest of a
commodily pool participant. including a
limited partnership interest. The
February 25,1977, release stated that
limited partners in partnership accounts,
such as pool participants.in a
commadity pool limited partnership,
who da not control the trading or have
praperty rights in the partnership, are
not required to combine the trading in
the partnership accounts with any other
account which they own or control. One
commentator generally requested an
explanation of the term “property
rights.” The term originated in A.D. 234
(July 20, 1972) and referred to an.
individual interest irr the specific assets
of the partnership, as distinct from the
residual beneficial interest in the
partmership account.

The Commission is in agreement with
the approach taken by its predecessor.
The determination must be made ona
case-by-case basis. Where a limited
partner neither has direct or indirect
control of trading in the partnership
account, nor has a property interest in
particular assets. of the partnership,
other than his residual, beneficial
interest in the account or accounts of the
parinership, the limited partner
generally is not required to aggregate
the positions held in partership
accounfs with other positions which he
holds, has a financiat interest in, or
controls. In the Commission's final
reporting rules and statement of policy
the term “property interest” has been
substituted for the term “property
rights.”

Speculative Trading and Position
Limits. Two commentators suggested
that the Commission inquire into the
current necessity and advisability of
speculative limits in general. The
Commission has recently eliminated
daily trading limits on all commodities
traded for which such limits were
previously imposed. See 44 FR 7124
(February 6, 1978). However, after an
extensive review of both trading and
pasition limits, the Commission has
determined to continue the enforcement
of position limits. Further, the
Commission believes that the
modifications to its aggregation policy
will to a great extent alleviate the
burden to aggregate previously imposed
on certain FCM's,

Uniform Exchange and CFTC Rules
on Aggregation. The Commission's
proposal had generally requested
comment on the need to require
exchanges to adopt the CFTC's

aggregation policy. One commentator
requested a separate comment period
for interested parties to respond if the
Commission were to propose regulations
in this area. The Commission has
decided not to take action in this area at
this time; however; the Commission may
in the near future issue a Federal
Register release requesting comment on
a proposed rule requiring exchanges
which have limits on the maximum net
long or net short position which one
personmay hold or control under
contracts for future delivery of a
particular commodity on or subject to
the rules of the contract market to adopt
and enforce an aggregation policy at
least as stringent as that set forth in the
Commission’s statement of policy on

aggregation.
Statement of Aggregation Policy

Accordingly, for the reasons stated
above, the Commission adopts the
following statement of policy on the
aggregation of positions in certain
accounts for purposes of speculative
limits. This statement of policy is meant
to advise traders of the enforcement
policy of the Commission.

1. All positions in accounts directiyor ~-

indirectly controlled by a person shall
be included with the positions in
accounts owned by such person for
purposes of determining whether such
person has exceeded speculative
position limits set by the Commission.
Except for a limited partner or
shareholder (other than a commodity
pool operator) in a commedity poo}, any
person who has a 10 percent or more
financial interest in an account will be
considered as an account owner.

2. Positions in accomnts held by two or
more persons acting pursuant to an.
expressed or implied agreement or
understanding shall be combined as if
the positions were held by and trading
done by a single person. )

3. Customer trading programs and
discretionary accounts. The positions
held in a discretionary account or held
in an account which is part of, or
participates in, or receives trading
advice from, a customer tradirig program
of a futures commission merchant, or of
any of the officers, partners, or
employees of such futures commission
merchant, shall be considered positions
controlled by such futures commission
mezchant unless:

(a) A trader other than the futures
commission merchant directs trading in
such an account;

(b) The futures commission merchant
maintains only such minimum control
over the trading in such an account as is
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necessary to fulfill its duty to supervise
diligently trading in the account; and,

(c) Each trading decision of the:
discretionary account or the customer
trading program is determined }
independently of all trading decisions in
other accounts which the futures
commission merchant holds, has a
financial interest in, or controls.

4, Commodity Pools. The positions
held in all commodity pools operated by
a commodity pool operator, other than a
commodity pool operator who is an
officer, partner, or employee of a futures
commission merchant, shall be
considered positions controlled by such
commodity pool operator unless:

(a) A trader other than the commodity
pool operator directs trading for such
commodity pool; i

(b) The commodity pool operator
maintains only such control over trading
in the commodity pool as i necessary to
fulfill its duty to supervise diligently all
accounts of the pool; and =

(c) Each trading decision of the
commodity pool is determined _
independently of all trading decisions in
other commodity pools and positions in
accounts which the commodity pool
operator holds, has a financial interest
in, or controls. -

Other changes in the reporting
requirements. 'The Commission is also
adding § 17.00(d) to its regulations to
provide that where an FCM files a series
03 report for purposes of Part 18 for an |
account in which it has a financial =~
interest the FCM is not required to file
the report as to such an account -
required pursuant to § 17.00(a).

" In consideration of the foregoing, the
Commission, pursuant to its authority
contained in sections 4a, 4f, 4g, 4i and
8a(5) of the Commodity Exchange Act, 7
U.S.C. 6a, 6f, 6g, 61 and 12a(5), as
amended, Pub. L. 95-405, §§ 5 and 6, 92
Stat. 869 (1978), hereby amends Parts 15,
17 and 18 of Chapter I of Title 17 of the
Code of Federal Regulations as follows:

PART 15—REPORTS~—~GENERAL
PROVISIONS -

Section 15.00 is amended by adding

paragraphs (f), (g), (h) and (i) as follows:

§ 15.00 Definitions.

* * * * *

{f) Customer Trading Program. This
term means any system of trading
offered, sponsored, promoted, managed
or in any other way supported by, or
affiliated with, a futures commission
merchant, a commodity trading advisor,
a commodity pool operator, or other
trader, or any of its officers, partners or
employees, and which by agreement,

recommendations, advice or otherwise
directly or indirectly controls trading

* done and positions held by any other

person. The term includes but is not
limited to, arrangements where a
program participant enters into an
expressed or implied agreement not
obtained from other customers and
makes a minimum deposit in excess of
that required of other customers for the
purpose of receiving specific advice or
recommendations which are not made
available to other customers. The term
includes any program which is of the
character of, or is commonly known to
the trade as, a managed account, guided
account, discretionary account,
commodity pool or partnership account,

(g) Guided Account Program. This
term shall mean any customer trading
program which limits trading to the
purchase or sale of a particular contract
for future delivery of a commodity that
is advised or recommended to the
participant in the program.

(h) Discretionary Account. This term

means a commodity futures trading -
account for which buying and/or selling
orders can be placed or originated, or
for which transactions can be effected,
under a general authorization and
without the specific consent of the

-customer, whether the general

authorization for such orders or _
transactions is pursuant to a written -
agreement, power of attorney, or
otherwise. .

{i) Managed Account Program. This
term means a customer trading program
which includes two or more ,
discretionary accounts traded pursuant
to a common plan, advice or
recommendations.

PART 17--REPORTS BY FUTURES
COMMISSION MERCHANTS AND

FOREIGN BROKERS

Section 17.00 is amended by adding a
new paragraph (d) as follows:

§ 17.00 Information to be furnished by
futures commission merchants and foreign
brokers. -

* * * * *

(d) A futures commission merchant
which files a series 03 report for purpose
of Part 18 for an account in which it has
a financial interest is not required to file
a report for such an account pursuant to
this section. .

PART 18—REPORTS BY TR.ADERS ‘

1. Section 18.00 js amended by adding
a new paragraph (h) as follows:

§§18.00 Information to be furnished by
traders. ’
* * * * *

(h) Reporting of positions, net or
gross. (1) Net positions. The reporting
trader shall report the net open
contracts, long or short, in each future of
such commodity in all such accounts,
except as specified in subparagraph (2)
of this section.

(2) Gross positions. In the following
cases, the reporting trader shall report
the gross open contracts, 1.8, total long
open contracts and total short open
contracts in each future of such
commodity in all such accounts:

(i) Positions on the New York
Mercantile Exchange;

(ii) Positions on the Chicago
Mercantile Exchange;

(iii) Positions on any exchange carried
through different futures commission
merchants or foreign brokers;

(iv) Positions which represent spreads
between different types of contracts in
the same commodity;

(v) Positions against which notice
have been stopped or issued, but upon
which actual delivery has not been
made;

(vi) Positions in accounts owned or
held jointly with another person or
persons as specified in § 18.01; and

(vii) Positions in accounts subject to
trading control by the reporting trader,
but in which he has no interest as an

. owner as specified in § 18.01.

2. Section 18.01 is amended by
deleting paragraphs (a), (b) and {c), and
by adding as new paragraphs (a), (b)
and (c) the following:

§18.01 Interest in or control of several
accounts.

{a) Multiple accounts. If any trader
holds or has a financial interest in or
controls more than one account,
whether carried with the same or with
different futures commission merchants
or foreign brokers, all such accounts
shall be considered as a single account
for the purposes of determining whether
such trader has a reportable position
and for the purpose of reporting. For the
purpose of this Part, except for the
interest of a limited partner or
shareholder (other than the commadity
pool operator) in a commodity pool, the
term “financial interest” shall mean an
interest of 10 percent or more in
ownership or equity of an account.

(b) Customer trading programs and
discretionary accounts of traders who
are futures commission merchants, For
the purpose of paragraphs (a) and (d) of
this section, positions held in a
discretionary account, or held in an
account which is part of, or participates
in, or receives trading advice from, a
customer trading program of a futures
commissjon merchant, or any of the -
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officers, partners, or employees of such
futures commission merchant, shall be
considered positions controlled by such
futures commission merchant unless:

{1) A trader other than the futures
commission merchant directs trading in
such an account;

(2) The futures commission merchant
maintains only such minimum control
over the trading in such an account as is
necessary to fulfill its duty to supervise
diligently trading in the account; and

{3) Each trading decision of the
discretionary account or the customer
trading program is determined
independently of all trading decisions in
other accounts which the futures
commission merchant holds, has a
financial interest in, or controls.

{c) Commodity Pools. For the purpose
of paragraphs (a) and (d) of this section,
the positions held in a commodity pool
operated by a commodity pool operator,
other than a commodity pool operator
who is an officer, partner or employee-of
a futures commission merchant, shall be
considered positions controlled by such
commodity pool operator unless:

{1) A trader other than the commodity
pool operator directs trading for such
commodity pool;

(2) The commodity pool operator
maintains only such control over trading
in the commodity pool as is necessary to
fulfill its duty to supervise diligently all
accounts of the pool; and

" {3) Each trading decision of the
commodity pool is determined
independently of all trading decisions in
other commodity pools and positions in
accounts which the commodity pool
operator holds, has a financial interest
in, or controls.

[d * % %

Issued in Washington, D.C. on June 8, 1979.
Jane K. Stuckey,
Secretary to the Commission, Commodity
Futures Trading Commission.
[FR. Doc. 79-18380 Filed 8-12-79; 8:45 am}
BILLING CODE 6351-01-H

mac —

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 211 .

[Release No. SAB-31]

Staff Accounting Bulletin No. 31

AGENCY: Securities and Exchange A
Commission.

ACTION: Publication of Staff Accounting
Bulletin

SUMMARY: This interpretation clarifies
and reiterates the Staff’s long-standing

position concerning the presentation
believed appropriate in balance sheets
for notes and other receivables
evidencing a promise to contribute
capital from affiliates of corporate
general partners in limited partnership
offering filed with the Commission. This
interpretation supersedes Topic 4-G(2)
which also stated the staff's view with
respect to this matter.

DATE: June 7, 1979.

FOR FURTHER INFORMATION CONTACT: *
Howard P. Hodges, Jr. (202-755~1744),
Division of Corporation Finance, or
Eugene W. Green, Office of the Chief
Accountant (202-755-0222), Securities
and Exchange Commission, Washington,
D.C. 20549. :

SUPPLEMENTARY INFORMATION: The
statements in Staff Accounting Bulletins
are not rules or interpretations of the
Commission nor are they published as
bearing the Commission’s official
approval; they represent interpretations
and practices followed by the Division
of Corporation Finance and the Office of
the Chief Accountant in administering
the disclosure requirements of the
federal securities laws.

George A. Fitzsimmons,

Secrelary.

June 7, 1979.

Staff Accounting Bulletin No. 31

The staff hereby issues topic 4-1, *Notes
and Other Receivable from Afiiliates.” Topic
4-1 supersedes Topic 4-G(2) which also
stated the staif's position with respect to
certain receivables from affiliates. It has
come lo our attention that some registrants
have interpreted that topic to apply only to
notes and other receivables arising directly
from the sale of capital stock. As a resull,
several registrants have not followed the
presentation described under Topic 4-G(2) of
Staff Accounting Bulletin No. 1 in recent
limited partnership offerings filed with the
Commission.

To preclude possible misunderstanding in
the future as to the staff’s position concerning
the presentation of such items in balance
sheets, this revised interpretation is placed
under a separate caption “Notes and Other

.Receivables from Affiliates.”

Topic 4: Equity Accounts
* * * * *

L Notes and Other Receivables from
Affiliates.

Facts. The balance sheet of a corporate
general partner is often presented in a
registration statement. Frequeatly the
balance sheet of the general partner discloses
that it holds notes or other receivables from a
parent or another affilate. Often the notes or
other receivables were created in order to
meet the “substantial assets” test which the
Internal Revenue Service utilizes in applying
its “Safe Harbor" doctrine in the
classification of organizations for income tax
purposes.

Question. How should such notes and other
receivables be reported in the balance sheet
of the general partner?

Interpretive Response. While these notes
and other receivables evidencing a promise
to contribute capital are often legally
enforceable, they seldom are actually paid. In
substance these receivables are equivalent to
unpaid subscriptions receivable for capital
shares which Rules 5-02.38 of Regulation 5-X
requires to be deducted from the doliar
amount of capital shares subscribed.

The balance sheet display of these or
similar items is not determined by the quality
or actual value of the receivable or other
asset “contributed” to the capital of the
affiliated general partner, but rather by the
relationship of the parties and the control
inherent in that relationship. Accordingly, in
these situations, the receivable must be

" treated as a deduction from stockholders’

equity in the balance sheet of the corporate
general partner.

[FR Do 76-18374 Fi'ed 6-12-73; &:45 am}

BILLING CODE 8010-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commlission

18 CFR Part 290 .
[Docket No. RM79-6]

Procedures Governing Collection and
Reporting of Information Conceming
Cost of Providing Retail Electric
Service

June 5, 1979

AGENCY: Federal Energy Regulatory
Commission, DOE.

AcTION: Final regulations.

SUMMARY: These regulations implement
section 133 of the Public Utility
Regulatory Policies Act 0of 1978 and
establish procedures governing the
collection and reporting of information
concerning the cost of providing retail
electric service.

DATES: Effective July 15, 1979. Written
comments on § 290.404 (d) and (f) by
July 15, 1979.

ADDRESS: Office of the Secretary,
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, D.C. 20428 (Reference
Docket No. RM79-6).

FOR FURTHER INFORMATION CONTACT:

Gregory Martin, Office of Commissioner
Matthew Holden, 825 North Capitol Street,
NE., Room 9010, Washington, D.C. 20426
(202) 275-4176.

William Lindsay, Office of Electric Power
Regulation, 825 North Capltol Street. NE.,
Room 5200, Washington, D.C. 20426 (202}
2754777,
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Jane Phillips, Office of the General Counsel,
825 North Capitol Street, NE., Room 8000,
Washington, D.C. 20426 (202) 275-0422.

SUPPLEMENTARY INEORMATION: In this
final rule, we seek to implement section
133 of the Public Utility Regulatory
Policies Act of 1978 (PURPA) Pub. L. 95~
617. This provision of the statute
requires the Federal Energy Regulatory
Commission (Commission) to prescribe,
within 6 months of enactment, the
methods, procedure and format to be
used by electric utilities in gathering
information necessary to determine the
costs of providing electric service.

We have made an intense effort to
inform electric utilities, their customers,
potential intervenors and State
regulatory agencies about both the
nature of thinking and the timing of
action within the Commission. Since last
November we have held a variety of
staff-level conferences with interested
persons, the details of which are
recorded in the public file. On December
4, 1978, an informal conference was held
to elicit the views of interested persons,
and on January 13, 1979, representatives
of the Commission met with
Commissioners from sixteen State
regulatory authorities constituting the
Ad Hoc Committee on the National
Energy Act of the National Association
of Regulatory Utility Commissioners
(NARUC). L )

Various memoranda, corresponidence
and drafts concerning concepts of the
Commission’s responsibilities regarding
section 133 have been placed in the
public file and have been reported in the.
trade press. The product of this
procedure was the Notice of Proposed
Rulemaking in Docket No. RM79-8,
adopted by the Conimission on March 1,
1979, and printed in the Federal Register
on March 7, 1979 (44 FR 12438).

In order to avail ourselves of the
opportunity for comment on the rule, we
held four regional hearings on the
proposed rules in addition to soliciting
written comments, During the 30-day
comment period the Commission
received, in addition to the 626 pages of
regional hearing transcript, more than
230 oral and written comments from
over 180 utilities, State regulatory
authorities and consumer groups.
Because of the range, number and
complexity of these comments the
Commission was unable to issue a final
rule within the prescribed time limits
and issued on May 8, 1979 (44 FR 29102)
a Notice of Intent to Act in promulgating

-

final regulations by May 30, 1979.

The Commission has considered
carefully all of the testimony and all of
the written comments received on its
Notice of Proposed Rulemaking,

including the 60 or more comments that
were filed as many as two weeks after
the close of the comment period.
The procedure which we have
followed is, we posit, in more than .
substantial compliance with the '
requirements and spirit of the
Administrative Procedure Act and any

.other applicable provisions of law, as

well as the requirements of elementary
fairness and good sense.!

Basic Determination .
Upon careful review, we have

concluded ‘that the basic concept of the

proposed rule was correct, although we
have been persuaded to limit many of
the specific data requirements originally

* contained therein.

The Joint Explanatory Statement of
the Committeé of Conference succinctly
summarizes at page 86 the general
purpose of section 133:

. The conferees intend that good information
with regard to costs of providing service-must
be readily available on a timely basis to
everyone concerned.

In preparing its rules under section 133,
the Commission was faced with certain
key questions as to,what would
constitute good information readily
available on a timely basis. Those issues
include: The nature of the cost data to
be reported (i.e., whether accounting,
marginal or both costs should be
required); the extent of reporting (i.e.,
whether raw data or calculations should
be required); and the format for
reporting (i.e., whether information
should be supplied in Form'1 orin a
discrete form for section 133 alone. The
initial discussion in this Preambleé
focuses on these three issues. The
Commission has also undertaken a
section by section analysis of the

1We specifically reject the comments made in a
late filing (on behalf of Appalachian Power
Company and eleven other utilities) which assert
that this final rule violates Executive Order 12044.
Executive Order 12044 requires that the public be
given at Jeast 60 days ta comment on any proposed
“significant regulations” and that, if the additional
economic impact of the regulations will be equal to
or greater than $100 million, the agency prepare a
comprehensive regulatory analysis assessing the
cost of the program and alternative approaches
which could minimize its adverse impact on the
economy. Executive Order 12044 does not purport to
bind independent regulatory commissions acting as
agents of Congress. However, the Commission has
acted on its own initiative in full accord with the
spirit and intent of this order. Utilities have had full
opportunity to comment in the entire rulemaking
process {not merely on specific regulations) with full
understanding of its foundation and evolution.
Moreover, we have sought to ascertain the cost of
compliance, and to choose cost minimizing
strategies wherever possible. See, for example, the
discussion at pages 14 through 16 and 66 and 87.
Given the mandatory time for promulgating these
rules, the Commission could not submit to a
paralysis of analysis that would violate its specific
statutory obligations under section 133,

comments, keyed to the provisions in
the proposed rule and has indicated
what position it has adopted in the final
rules. ‘

Accounting or Marginal Costs—Legal
Issues

Several commentators, mostly
utilities, maintained that to require -
marginal cost data would go beyond the
minimum requirements of section 133
since that section of PURPA does not
contain any explicit reference to
marginal costs or marginal cost pricing.
One of these commentators 2 further
asserted that "the Commission lacks the
statutory authority to compel the .
submission of marginal costs.” This
same commentator 3 also argued that it
was “reasonable” to assume that when
it used the term “costs" in Title I,
Congress intended reference to the
industry's understanding of the term as
referring to embedded costs or fully -
allocated costs.

In the proposed rules, we interpretod
the obligation to insure that "good
information with regard to [the] costs of
providing service * * * be readily
available on a timely basis to everyone
concerned * * ** to require the
gathering and reporting of both marginal
and accounting cost information,
Paragraph (a) of section 133 lists four
broad categories of information that are
to be required under this rule, and then
states: “Such rules ghall provide that
information required to be gathered
under this section shall be presented in
such categories and in such detail as
may be necessary to carry out the
purposes of this section.” The
Commission interprets this as providing
considerable latitude for the exercise of
its judgment, including the authority to
require both accounting cost information
and marginal cost information.

It is true that Title I of PURPA does
not use the words “marginal costs.”
However, Title I does not specifically
mention accounting or embedded costs
either. We do not dispute that this
Commission and various State
regulatory commission have typically
used the term “costs” as synonymous
with embedded or fully allocated costs.
However, the legislative history of Title
1 of PURPA suggests that Congress
wanted State regulatory authorities and
non-regulated utilities to conduct a

%*See the comments filed on behalf of the Edison
Electric Institute (EEI) and Individual Members of
the Utility Regulatory Analysis Program, April 6,
1979, Part II, pages 1 gnd 3. The same assertion {s
later reiterated as a subtitle heading “Elomentary
Rules of Statutory Interpretation do not Permit the
FERC to Require Marginal Cost Information under
Section 133.”

3See EEI comments, Part Ii, page 5.
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thorough reevaluation of retail rate
structures. State regulatory authorities
and non-regulated utilities cannot begin
to make decisions on the issue of
whether marginal or embedded costs are
more relevant for utility cost of service
calculations unless they are provided
information showing what the numbers

. look like under the two approaches. The
Commission will not interpret section
133 so.as to bar the reporting of
marginal cost information and thus
hinder such an inquiry. .

Accounting or Marginal Costs—Policy
Considerations

We also received a variety of policy
and procedural arguments against the
marginal cost reporting requirement.
Several commentators urged us not to
set forth data requirements but instead
to accept as sufficient for complying
with section 133 whatever information is
" currently supplied to State regulatory

authorities. Others argued that it would
be duplicative to require both
accounting and marginal cost data, and
that the utility or its State regulatory
authority should be allowed to choose
the appropriate type of data necessary
for performing cost calculations.

It is our belief that Congress included
section 133 in PURPA to ensure the
availability of adequate cost and load
data in all states. The regulations would
not comply with the intent of Congress if
they simply required the submission of
whatever cost of service information is
currently supplied to the relevant State
regulatory authorities.

Many of those who objected to
requiring marginal cost data imputed to
the industry a lack of familiarity with
marginal cost concepts and contended

. that marginal cost calculations were
imprecise and subject to considerable
speculation. These commentators
argued that accounting cost data are
more familiar to the industry and would
therefore be more reliable.

The contention that industry is not
familiar with marginal cost methods
appears overstated. We estimated that
marginal cost studies have been
initiated or completed for approximately
fifty of the one hundred and ninety
utilities that will be required to comply
with the section 133 reporting
requirements in November 1980. Nor do
we agree that accounting cost
calculations will necessarily be more
reliable. We do not dispute that
accounting or embedded costs have
been the industry norm for many years.
However, such costs have not been used
extensively for determining time
differentiated costs. Section 133, in
contrast, emphasizes the need to

determine how costs differ by time of
day and season of year. No present
methods for determining time
differentiated accounting costs are very
advanced. As one respondent
commented, “The time differentiation of
accounting costs, as you know, is
probably subject to [as] much
uncertainty and debate at this point, as
are most of the aspects of the marginal
cost studies.” ®

Calculations or Raw Data

In preparing its rules under section
133, the Commission recognized that it
had the discretion to require only raw
information which could then be used as
the basis for calculating costs by costing
periods, by customer group and by
voltage level or to require calculated
costs for such functions and customer
groups. The question was raised of
whether the reporting requirements
should have been limited to raw data or
should also have included calculated
costs. In its Notice of Proposed
Rulemaking the Commission recognized
that the information must be calculated
in order to be useful and posed the
question of where the burden of such
calculations should lie: with the utility
providing the information or with each
of the potential users of the information.

Over a third of the participants in this
rulemaking addressed this question.
Several indicated that the decision
should be left to either the discretion-of
the utility or to the relevant State
regulatory commission. Those arguing
against.supplying more than raw
information asserted that the benefits
accruing from such calculations would
not outweigh the associated expenses
and emphasized that such expenses
would ultimately be borne by
‘ratepayers. Those supporting the
requirement that utilities submit
calculations generally argued that it
would be easier and less expensive for
the submitting utility rather than outside
parties to make the calculations.

Under the final rules, the Commission
has required the submission of both raw
information and calculations. The
Commission believes that there are
several advantages to requiring both
raw information and calculations. First,
the availability of calculated costs will
lead to more informed participation by
various intervenors in retail rate
proceedings. We agree with one
comment that many State regulatory
commissions “do not currently have the
expertise necessary for conducting in-

> See comments of the Public Service Company of
New Hampshire at the Cambridge public
conference.

house cost of service studies * * ** ¢
The resources of environmental and
residential consumer groups are
generally even more limited. One
commentator indicated in this regard:
*“We cannot overemphasize the
importance of requiring the utilities to
complete the summary table * * *.
Limiting the utilities' responsibilities to
the compilation of raw data would
restrict the ratesetting process to those
groups able to hire expensive

- consultants before intervening in a rate

case [and] * * * would tend to exclude
consumer and environmental groups
from the ratemaking process * * *” 5

If intervenors and State commission
staifs do not have ready access to cost
of service information, in a manageable
form, the quality of the deliberation will
suffer or the proceedings will be delayed
until the data become available to all
parties. We would be remiss if we
promulgated regulations which
produced either result.

A second advantage of having utilities
perform calculations is the likelihoad
that confusion about what the data
actually means, in the understanding of
the utility, will be minimized. One utility
commented that “misinformation and
misunderstanding will be reduced with
the utilities performing the marginal cost
studies".S .

A third advantage to such calculations
is that they avoid unnecessary
duplication of effort. Not every
calculation is subject to dispute ina
typical rate case. There are often broad
areas of agreement between the
different parties in a rate proceeding. If
the reporting utilities perform certain
calculations, State commissions and
intervenors can focus their more limited
resources on controversial and disputed
areas.

The fourth advantage is that other
users of the information will have a
better opportunity to understand the
unique circumstances of the particular
utility. The calculation of time
differentiated rates, based on either
accounting or marginal costs, is a
relatively new area for both the industry
and State regulatory commissions. We
have tried to draft regulations that
would accommodate calculation of time
differentiated costs based on any one of
the several principal approaches. Each
utility’s particular circumstances will
suggest the selection of one approach as

4Comments of the Florida Public Service
Commlssion.

$Comments of the Environmental Defense Fund.
The contrary view was advanced by several .
representatives of low-income Interests and by

¢ Comments of Delroit Edison Company. See also
the comments of Ernst and Ernst.
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preferable to another. After they have
performed such calculations “utilities
will be in an excellent position to
suggest improvements.” ?

One commentator strongly objected to
requiring calculations and argued that:

* * * an information gathering procedure
which allows the utility to select marginal
and embedded cost methodologies rather
than providing raw information is necessarily
inconsistent with the purposes of PURPA.
First, it allows the utility to define and
structure the raw materials for ratemaking
proceedings to its own purposes. Intervenors
will only be able to derive the raw -
information necessary to construct contrary
positions by “unbundling” the utility cost
study to get at its premises d@nd raw data.®
A different commentator, representing
low income residential customers, also
objected to the calculation requirement,
contending that it would only serve to
cut off “a full review of the issues
involved”.® We disagree that the

- calculation requirement as provided

would serve to cut off debate on
controversial issues.

We do not intend that raw
information be hidden within the cost

~ calculations although it appears that the

I3

regulations as proposed might arguably
have permitted such a possibility. {See
§8§ 290.501(d) and 290.502(d).) The final
rules are specifically designed to
emphasize that all of the accounting
cost, marginal cost and load information
(specified in Subparts B, C and D) must
be provided separately from and in
addition to whatever cost calculations
are developed in compliance with
Subpart E. Therefore, an'intervenor
wishing to dispute the Subpart E
calculations will not have to “unbundle”
any calculations to gain access to raw
information. Utilities will have the . _
discretion to choose whichever method
they deem appropriate for their system.
However, if an intervenor disagrees
with the method selected, the
information necessary to develop
alternative calculations will also be
available.

In summary, requiring the calculations
will provide a common poiiit from which
all parties can commence an analysis of
rate design issues. Requiring that the
supporting raw information also be
provided will assist those who wish to
challenge the assumptions underlying
the chosen cost methodology or to
propose a different methodology.

\

7See the comments of Detroit Edison Company.

2See comments of Electrical Consumers Resource
Council (ELCON). :

?Several other organizations representing similar
constituencies strongly supported requiring °
calculations. See, for example, the comments of
Legal Afd of Missouri, Prdirie State Legal Services,
Inc. and the Ohio Association of Community Action
Agencies. . .

The Commission recognizes that
requiring both raw and calculated
information imposes certain costs on the
reporting utility, at least if it has not
previously conducted marginal cost
studies. At each of the public N
conferences we asked for estimates on
the cost of supplying marginal cost data
and on the cost of preparing a marginal
cost study. The purpose was to provide
the Commission with an informed basis
to adjudge the reasonableness of any
such requirement. The estimates of
initial cost, as provided by utility
managements, ranged from $40,000 to
$656,000. Most estimates fell in the .
$50,000 to $150,000 range.'® The average
electric operating revenues in 1977 for
the 258 utilities covered by section 133
of PURPA were approximately $248
million. This implies that the additional
cost incurred to comply with Subparts B,
C and E will typically range from 0.02 to
0.08 percent of electric operating |
revenues. The Commission believes that
these costs are not unreasonable in light
of the potential benefits to be gained in
providing all sides—utilities, large
industrial customers, residential users,
et al.—with full opportunities to
participate, on the basis of good
information, in the consideration of
electric rate-issues. .

In addition tq the question of cost
calculations proposed under Subpart E,
‘we solicited comments as to whether we
should require that utilities calculate
marginal energy costs and annual
carrying charge rates. With regard to the
question of whether utilities should be
required to report calculated marginal
energy costs, as specified in § 290.303, or
‘whether it is reasonably possible for
users of the reported raw information to
calculate those costs from the raw
information, the comments followed
essentially the same pattern as those
regarding the calculations specified in
Subpart E. With regard to whether or
not utilities should be required to submit

_calculated annual carrying charge rates

19Gee the-written comments of Utah Power and
Light, Tampa Electric Company, Florida Power
-Corporation and City Public Service Board of San
Antonio, Texas, Massachusetts Electric Co., Public
Service of Colorado, Central Power and Light Co.,
Central and Southwest Corp., Pacific Gas and
Electric Co., and Consumers Power Company.

These are necessarily rough estimates, subject to
errors in both directions. For example, the estimates
may be too low because some utilities may have
simply estimated the cost of completing a marginal
cost study without taking into account that Subpart
B may require data that would not be used in their
own marginal cost studies. On the other hand, some
of the estimates are probably too high because the
data requirements in the proposed version of

“Subpart B were more extensive than those which

will be required in the final version of Subpart B.
Furthermore, these are estimates of initial cost. The
cost estimates for subsequent filings are, in almost
all instances, as much as 50 percent lower.

as specified in § 290.307, a majority of
those responding indicated that they
preferred that calculations be required,
Most did not strenuously object to
providing raw information to support
those calculations.

For those reasons discussed regarding
calculations in Subpart E, the
Commission will require the calculation
of marginal energy costs and annual
carrying charge rates in the final rules.

Format for Collection of Raw
Information

In the Notice of Proposed Rulemaking,
the Commission solicited comments ag
to whether an entirely new form or a
modified FERC Form 1, already required
to be filed by a number of the utilitios
required to report under section 133,
should be used for the submission of
information. .

Based upon comments! and its own
evaluation, the Commission has chosen
not to modify Form 1 but rather to create
a new form. To the extent that
information already required by FERC
Form 1 is included in the filings required
by section 133, the simple transfer of
that information from Form 1 to the new
form should be easily accomplished.

The Commission was concerned that
modification of Form 1, which presently
serves a useful accounting function,
would create confusion for both utilities
and potential users of the information
submitted under section 133. In addition,
many utilities indicated that
modification of Form 1 would require
substantial modification of programs
designed to comply with its present
requirements.

Subpart A—Coverage, Compliance and
Definitions )

§ 290.101 Coverage.

The language of both the proposed
and the final rule tracks the statutory

1 Most of the commenting partios expressing a
preference for utilization of a modified Form 1 clted
a concern over the burded of providing duplicative
information. The parties favoring modification were:
Indianapolis Power and Light, Northern States

_Power Co., Texas Power and Light Co., Central
1llinois Public Service Co., United llluminating Co,,
Kansas Gas and Electric Co., Massachusaetts
Electric Co. and Narragansett Electric Co., Toxus
Electric Service Co., Carolina Power and Light Co.,
Climax Molybdenum Co., Northeast Utilities,
Florida Power and Light Co., Atkansas Power and
Light Co., U.S. Office of Consumer Affalrs, El Puso
Electric Company.

The commenting parties opposing a modification
of Form 1 were: Middlewest Service Company,
Florida Public Service Company, West Texas
Utilities, Puerto Rico Water Resources Authority,
Pacific Power and Light Co., Publicly-Owned
Systems, American Public Power Assoclation,
Middlewest Services Co., Georgla Power Co.,
Seattle City Light, Pennaylvania Power and Light
Co., Central Louisiana Eloctric Co., and Natlonal
Rural Electric Cooperative Assoclation,
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language of section 102 of PURPA in
designating what utilities will be
required to report under Part 280. A
ntility would be required to report
beginning in the first even-numbered
calendar year not less than two years
following the first year (after December
31, 1975) in which it had the requisite
volume of retail sales but no earlier than
1080. Such utility will also be required to
report biennially for all future years
even if its volume of sales in those years
falls below the statutory threshold.
Although the Secretary of the
Department of Energy is required under
section 102(c) of PURPA to publish a list
of the covered utilities, omission from
this list will not relieve a utility covered
under § 290.101 from the reporting

" requirements of Part 280.

"A number of smaller utilities stated
that 500 million kilowatt-hours annual
retail sales is too low a threshold for
coverage. They argued that the cost of
compliance is unfairly burdensome to
smaller utilities, and is proportionately
higher for them than for large utilities.*?
In addition, some municipal utilities and
rural electric cooperatives argued that
the administrative ratemaking procedure
applicable to them is such that the
information required under the proposed
rules would serve neither the purposes
" of section 133 nor any other useful
purpose.?

The coverage of section 133, as a part
. of Title 1 of PURPA, is stated in section
102 of the Act. The Commission does not
have authority to change that coverage.
‘We observe further that the purpose of
section 133 **is equally applicable to
large and small utilities. We are
concerned, however, about the effect of
immediately imposing this new reporting
requirement on small utilities. Therefore,
we have included a special two year
extension for utilities having annual
retail sales of less than one billion
kilowatt-hours. Such ntilities will be
relieved from reporting now or at any
future date that information which they
would otherwise be required to report in
1980. We expect that in this two year
period hefore the first filing is required,

these small utilities will be able to make-

the managerial and technical _
preparations required to meet the
requirements of this part as

12Gee comments made on behalf of Fitchburg Gas
and Electric Co., ef al. See also comments of
Savannzh Electric and Power Co., and of the
American Public Power Association (APPA).

13Gee, for example, comments made on behalf of
tae Electric Department of the City of Tallahassee,

’ . Florida.

14 The statement of managers in discussing”™ ,
Section 133 states: “The conferees intend that good

. information with regard to costs of providing

service must be readily available on a timely basis
to everyone concerned.”

economically as possible. We also
expect that the two year period will
provide an opportunity for some small
utilities to establish joint load research
programs so as to reduce the costs of
compliance for each participant. This
extension is granted for such good cause
and is contained in § 290.102(d).

Several utilities *° argued that no
useful purpose will be served by
applying the requirements in Part 290 to
them. The Commission has granted such

~ generic extensions and exemptions in

this part as it deems necessary and
would expect such utilities to seek any
additional relief through the exemption
and extension procedures provided in
Subpart F.

The Tennessee Valley Authority
suggested “a special reporting procedure
whereby an electric power supplier,
such as TVA, which is both a covered
-electric utility within the meaning of

. PURPA and the sole source of power at

wholesale for an integrated system of
other electric utilities subject to the
reporting requirements of section 133,
may file a consolidated report for itself
and for its covered distributing utilities.
Such a proviston would be especially
appropriate in cases in which the
wholesale supplier designs the resale
rates applied by the distributing
utilities.” 1* The Commission accepts
this suggestion and has embodied it in
§ 290.102(c) of the final rule.

§ 290.102 Compliance.

The proposed rule established when
and for what periods of time information
specified in Subparts B, C, D and E were
to be reported and the manner in which
information was to be provided to the
public. ~

§ 290.102(a) Information gathering and
filing.

Comments were received from a
number of utilities objecting to the
burden of providing copies of filings for
public inspection at their own offices,
and suggesting that State regulatory
agencies or this Commission perform
this function. Other utilities requested
that the rule state that they would not be
required to bear the cost of providing
copies to requesting parties.!?

We believe that public access to the
information in filings under this rule is
as important as the quality of the

35 See, for example, the testimony of the Howallan
Electric Company at the March 18, 1678, public
hearing beld in Seattle. Seo further discussion of
such requests under Subpart F.

8 Meriwether Lewis Electric Cooperative, Electric
Power Board of Chattanooga, and Tenncssee Valley
Public Power Assoclation.

1 See, for example, comments of Puget Sound
Power and Light Company.

information reported. Although
providing for public inspection and
copying may require additional public
information resources for some utilities,
we believe this is well justified by the
importance of the information.
Therefore, we continue to require that
copies be available at each utility’s
principal offices. We agree with the
comments regarding cost of
reproduction, and have made such
modification in the final rule.

§290.102(b) Time of filing and
reporting period.

There were many comments on this
paragraph of the proposed rule. Most
recommended changes to either the
filing dates or the six-month staleness
limitation so as to encourage or at least
permit use of the most recent calendar
year as the reporting period.*® We have
adopted this approach in § 290.103(b) of
the final rule and have further provided
in § 290.103(c) for the case in which a
utility has recently gathered information
in connection with a retail rate
proceeding. If information so gathered is
based on a reporting period reasonably
near the “most recent calendar year,” it
serves no interest to require the atility to
do additional data gathering and
calculations to comply with our
requirements. We will, therefore, permit
the alternative submission of the
equivalent information.

‘We'have changed the biennial filing
date from November 1 to May 31 for
filings after that required in 1980 so as to
improve the currency of the calendar
year data in each filing.

§ 290.102(c) Filing of informatian at the
time of application for a rate change.

The proposed rule included a
requirement for gathering and filing
information specified in Subparts B, C, D
and E at the time of making an
application or proposal for a rate
increase. A number of commentators ¥
objected to this requirement on the
grounds that it is either not required or
prohibited by section 133 of PURPA. The
Commission agrees that section 133
does not specifically require gathering
and filing of cost information more
frequently than every two years.
However, the Commission clearly was
given the authority in the first sentence
of section 133(c) to require such
additional filings if it deemed them .
appropriate. Considering the purposes of
section 133, it may be reasonable to

Seo, for example, comments of the Detroit
Edison Company and of the Florida Public Service -
Commission. Appsoximately twenty other utilities
and commissions made this same suggestion.

¥ See comments of the EEL, Part I, LeBoeaf,
Lamb, Leiby and MacRae acd others.
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expect that the greatest need for the cost
information by regulators and others
will occur at the time of a proposal for a:
rate change. If a concurrent gathering
and filing is not required, the question .
arises as to the usefulness, in the rate
proceeding, of the most recent cost -
information filed pursuant to these rules.
With regard to this, it seems clear that
the needs most likely to be met by
information filed under these rules will
relate to consideration of rate structure
rather than rate level. The currency of
data is certainly an essential factor in
addressing questions of rate level, but
tends to be less important in considering
rate structure, because the relationships
among costs tend to persist over longer
periods of time even though the overall
level of costs may change significantly.
A regnlar biennial filing requirement -
will permit utilities to schedule
resources for this task on a regular
basis, integrated with related reporting
requirements, so as to avoid costly
variations in data-related workload. -
There is no doubt that therate @
increase filing requirement as stated in
the proposed rule would have'added a
significant reporting burden to the
requirement that utilities make
information filings ‘every two years. On
balance, the Commission concludes that
it will not require a separate gathering
and filing of the data specified in )
Subparts B, C, D and E at the time of a
proposed rate increase. The purposes of
section 133 will be served adequately by

the biennial filing prescribed in the final -

rule. The Commission believes that the

, public access provisions of § 290.102 are
sufficient so that no additional
publication is necessary at the time of
any rate increase application.

The issue of what information is
needed at the time of application for a
rate increase is pne that the Commission
will continue to review as a part of the
ongoing effort to improve these rules.

§ 290.103 Form of the information.

The question of whether to use Form 1
or other existing forms as vehicles for
submissions under this rule has
previously been discussed. It is the .
Commission's intention to provide
suitable standard forms for certain items
of data required under this rule and to
prescribe the general acceptable forms
of presentation for the remainder. The
rule as proposed has been retained and
appears in § 290.102(b).

Additional Provisions -

The Commission has added several
additional provisions to this subpar{:
>,

J]
§ 290.102(c) Consolidated reporting by
certain wholesale suppliers.

§ 290.102(d) Extension for small
utilities. * o

§ 290.104 Cost of compliance.

§ 290.105 Definitions.

Sections 290.102(c) and 290.102(d)
have been discussed above. The
question of proper accounting for the
costs utilities incur in the gathering-and
filing-of information under these rules
was not addressed in the proposed rule.
The Commission has considered this

. question and has determined that, since

the information collected involves only

- retail service, the corresponding costs

should be treated as an expense of
regulation to be recovered through retail
revenue. Accordingly, as indicated in -
§ 290.104 of the final rule, these .
expenses will not be allowed by the
Commission in establishing wholesale

_ rates.

In comments on the proposed rule, a
number of parties requested more
complete definition of certain terms.
Others comments pointed out the

" possible misapplication of the rule as

proposed, particularly with respect to
jurisdictional questions. Section 280.105
has been added to the rule and provides

 _definitions for the following:

State Regulatory Authority. The
definition of this term is taken directly
from paragraphs 15, 16 and 17 in section
3 of PURPA.

Retail Regulatory Jurisdiction. This
definition is included in response to
comments ¥ indicating that separate
reporting for each State regulatory
authority as defined above would have
been overly burdensome because
originial jurisdiction is assigned to
municipalities in the State of Texas by
the laws of that State. The definition
identifies those subdivisions of
regulatory authority for which separate
reporting will be required for certain
gems of information, particularly load

ata.

It was not intended in the proposed
rule that separate reporting of load or
other data would be required relative to
operations in political subdivisions
smaller than states. The definition
implements this limitation on separate
reporting. '

Predominant Retail Regulatory
Jurisdiction. Several comments #
suggested that a more complete
definition was needed for this term,
which is used in several sections of this

* part. For example, it is used in

20See, for example, the comments of the Public
Utility Commission of Texas.

2 See the comments of the Public Service
Company of Colorado.

§ 280.307(a)(1) to specify what method is
to be used for the calculation of annual
carrying charge rates.

Voltage Level. Both the proposed rule
and the final rule require reporting of
certain data by voltage level, A sepurate
definition of this term has now been
provided.® ‘

Typical Day Costs and Loads. This
definition was originally included in
Subpart D on Load Data, and is
discussed below.

Subpart B—Accounting Cost
Information

General

As proposed the rule required the
submission of the following information
in order to develop fully allocated cost
of service studies: rate base information
including plant, depreciation,
prepayments, accumulated deferred
income tax, materials and supplies,
electric plant held for future use, nucleur
fuel material and construction work in
progress data; operating expense
information including operation and
maintenance expense and tax data; and
rate of return information. This
accounting cost information coupled
with the load information is intended to
permit the development of fully
allocated accounting cost of servico
studies under a variety of methods

_ currently in use,

About one third of the parties
submitting comments on the proposed
rule made specific comments on Subpart
B. In general, the comments were of a
technical nature. The only policy matter
raised was the concern of a number of
publicly owned utilities that the account

- structure (the FERC Uniform System of

Accounts) on which Subpart B is based
is not completely applicable to them,
and that they should be permitted to
report information based on their own
account structure.? The data in Subpart
B have been referenced to the FERC
Accounts in order to achieve as much
uniformity as possible in reporting. It is
recognized that publicly owned systems
do not keep their books in accordance
with the FERC Uniform System of
Accounts. The rule requires the public
systems to follow FERC accounts only
to the extent practicable.

§ 290.201 Rate base information.

Section 290.201 of the proposed rule
required balances to be reported at the
beginning and end of the reporting
period together with the average of the
thirteen monthly balances, if available.

#See the comments submitted on behalf of
Appalachian Power Co., ef al.
#See the comments of Publicly Owned Systems.

.
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Various comments 2 were received
stating that the utilities do not close
their books at the end of each month -
and that such a requirement would be
costly and burdensome. Additional
commentators 25 indicated that only end
of reporting period data should be
shown or that the data should be
reported in a manner consistent with the
rate base requirements of the State
regulatory authority. The reporting of -
beginning and end of year balances
appears to provide sufficient
information to allow flexibility in
preparing cost of service studies when
coupled with a requirement that the
average of the thirteen monthly
balances be provided if required by the
State regulatory autherity. Accordingly,
the regulations have been revised to
require averaging of the thirteen
monthly balances only if required by the
State regulatory authority.

Section 290.201(a) of the proposed rule
required plant data to be provided for
various specified accounts and for any
sub-accounts. Numerous comments
were received questioning what was
meant by sub-accounts, These
comments indicated that a wide variety
of sub-accounts are available for both
plant accounts and operating and
maintenance accounts, The comments =%
stated that the sub-accounts are utilized
for such things as internal accounting
cost controls and argued that the

requirement to report such sub-accounts -

would be unduly burdensome without
countervailing benefits unless specific
sub-accounts were named for which
information would be required. The
requirement for sub-account data was
ariginally proposed for added flexibility
in preparing fully allocated cost of
service studies. Such data may be of
assistance in the functionalization,
classification and allocation of costs,
and the Commission originally intended
to require detailed information in the
event that a complete “raw data”
approach was adopted. Since the final
rule requires detailed calculated cost of
service data in Subpart E, with
appropriate supporting backup

. information, the amount of detailed
“raw data” required in Subpart B is no
longer as great. Submission of sub-
account data is not now considered
necessary in order to perform an
independent cost of service review of
the-utility’s analysis submitted in
Subpart E, and the rule has been revised

24See comments of the New York State Electric
and Gas Co. and Central Hudson Gas and Electric
Co.
25 Comments of the Pennsylvania Power and Light
Co.

% For example, comments of the Philadelphia
Electric Co.

accordingly by deleting the reference to
sub-accounts.

Section 290.201 (a)(2), (a)(3) and {a){4)
of the proposed rule required: A
functional breakdown of distribution
plant into demand and customer related
components and an explanation of the
functional allocation used; a breakdown
of demand related transmission or
distribution plant assigned different
service levels and an explanation of this
allocation; and a breakdown of all plant
directly assigned to customer classes.
Various comments ¥ indicated that such
information is not directly available
from accounting records and that such
information must necessarily be
calculated or estimated. Although
Subpart B of the proposed rule was
entitled “Accounting Cost Information,”
the Commission realizes that some of
the requested data will have to be
derived from data in the books of the
reporting utilities. In developing fully
allocated cost of service studies, some
calculations and manipulation of
accounting cost data are necessary, and,
as numerous non-utility respondents
indicated, these initial calculations are
best done by the reporting utilities. At
least one commentator suggested that
distribution costs be broken down in
even greater detail. Upon
reconsideration, these particular data
requirements are probably most
logically placed in § 290.501(b) of
Subpart E. Accordingly, the rule has
been so revised, leaving it to the utility
to develop support for the costs
assigned to various classifications,
functionalizations and voltage levels.

Section 290.201{b) and (c) of the
proposed rule required depreciation
data by plant account. Many
commentators® correctly pointed out
that the depreciation accounts are not
kept in this manner. These comments
state that such reporting would require a

_substantial revision of current
.accounting practices or would require

the calculation of estimated amounts.
Substantial modification of current
accounting praclices should not be
necessary for the purpose of gathering
sufficient information to develop fully
allocated cost of service studies. The
rule has been revised to require
depreciation data to be shown by
primary function as currently required
under the FERC Uniform System of
Accounts.

Section 250.201(d) of the proposed rule
required certain cash working capital
information. Although this section has

B Far example, comrients of Georgia Pawer Co.
and Public Service Electric and Gas (NJ).

*For example, Pennsylvania Power and Light
Co., and Arizona Public Service Co.

not been changed, it has been moved to
§ 290.501(b) of Subpart E because it is
more logically related to the utility’s
method of developing its caleulated
accounting costs.

Section 290.210(e} of the propased rule
required varjous information with
respect to construction work in progress
for each project under construction.
Several utililies stated that the data
requirement was too extensive in that a
great number of projects are under
construction from time to time, many of
which are relatively small. Various
commentators® suggested that, if
retained, the data be limited to major
production and transmission projects. -
Others commented that the data be
combined into functional groups or that
dollar thresholds be established. These
suggestions are incorporated in the final
rule. The detailed information is
required only for the major generation
and transmission projects, whereas the
remaining projects may be grouped by
primary function and the account
balances reported for each of the
primary functions. Other comments
suggested that CWIP be reported only if
permitted to be included in rate base by
the State regulatory autharity. Since the
data requirement as modified should be
readily available, it has been retained to
permit flexiblity in the development of
cost of service studies. The comments
indicated that § 290.201(j) inadvertently
omitted certain of the nuclear fuel
accounts. This has been corrected in
§ 290.101(i) of the final rule.

§ 290.202 Operating Expense
Information.

Section 290.202 (a)(2). (2){3) and (a){4)
of the proposed rule required various
functional and classification
breakdowns of operating and
maintenance expenses similar to the
plant accounting data. Consistent with
the treatment of those items indicated
above, this data requirement has been
transferred to Subpart E.

Section 290.202(a)(5) of the proposed
rule required the utility to estimate the
monthly fuel expense for each of the
cosling periods determined in § 290.308
in Subpart C. Various comments ¥
indicated that such data are not readily
available from accounting records. A.
few comments indicated that more
extensive data are necessary for these
estimations such as hourly average fuel
expense for all hours of the year and the
costs of purchased power. This data

. requirement is similar in some respects

to that contained in § 290.303 of the final
rule regarding marginal energy costs.

P For example, Iowa-lllinois Gas and Electric Co.
¥ Far examp!le, Houston Lighting and Power Co.



33854

Federal Register / Vol. 44, No. 115 / Wednesday, June 13, 1979 / Rules and Regulations

The section has been amended in a
similar manner. The utility will be
required to report estimated hourly
average energy costs (including both
generation and purchased power) per
kilowatt-hour for total retail load and
for all firm wholesale load for a typical
weekday, a typical weekend day and
the system peak day for each month of
the reporting period. Although this will
not require data for all hours of the year,
it will permit the reconciliation to
average monthly or annual energy costs
and permit the development of time-of-
day rates. Since estimated data are all
that are required, substantial changes in
the accounting for fitel expenses will not
be required. - *

§ 290.203 Income and revenue related
tax information.

" Section 290.203 of the proposed rule
required the utility to collect certain
information to permit the calculation of
income and sales taxes in costs of
service. Various comments3! requested
clarification as to what was intended by
the term “sales” tax. The reference to
“sales” has been deleted from the final
rule ind has been replaced with the
term “revenue related.” This makes
clear that the information required
concerns those taxes which are based
on the utility’s revenue and not those
taxes paid for “sales” in connection
with utility purchases of goods or
services. Some respondents requested
clarification as to whether gross receipfs
or franchise taxes should be included.
Gross receipts are clearly revenue
related. Franchise taxes should only be
reported if they are computed based on
revenue. =

§ 290.204 Rate of return information,

Section 290.204 of the proposed rule
required the reporting of rate of return
information averaged for the reporting
period. Some comments indicated that
only end of year data should be used.
Other comments stated that the data
should be consistent with State’
regulatory authority requirements. One
lcomment 32 stated that this section
should follow exactly the format
provided in 18 CFR 35.13 (filing
requirements for wholesale rate
increase applications). There were also
comments suggesting that a requirement
should be added for reporting the
estimated cost of common equity and
the book value of common equity.
Several publicly owned utilities

3 See comments of Tampa Electric Co. and
Northeast Utilities.

32See comments of Houston Lighting and Power
Co., General Public Utilities Service Corp. and
Alabama Power Co.

. rule is necessary.

commented on the need for recognizing
their financial structure in relation to
this section. The rule has been revised
to require both beginning and end of
year balances. This will permit the use
of end of year data or permit the
calculation of average reporting year
requirements, if appropriate, in the
particular jurisdiction. The requirements
of § 35.13 have not been used because
those data relate to the Commission’s
wholesale jurisdiction. The publicly
owned systems will be free to conform
their reporting to their financial
structure. Like other portions of the
accounting cost section, it is recognized -
that the publicly owned systems will be
required to conform to the specified
FERC Uniform System of Accounts only
to the extent practicable, recognizing
their separate accounting conventions.
The accounting cost section does not
include the estimated cost of common
equity because such information is more
appropriately solicited in Subpart E as
backup for the utility’s calculated costs,

A new § 280.205 has been added to
Subpart B, which parallels § 290.308 for
marginal costs. It requires the utility to
design and report costing periods which
group together contiguous hours of
similar accounting costs in an
administratively feasible manner.

Some comments * requested
additional information in order to permit
more accurate cost of service analyses,
such as allowance for funds used during
construction or the operation of fuel
adjustment clauses..Because these data
items were substantially incorporated in
the proposed rule, we do not believe
that any further modification in the final

3

Subpart C—Marginal Cost Information

One general objection raised against
the collection of marginal cost
information was that it “would lead to
anti-competitive price differentials”.

One respondent ** argued that our
“proposed rule fails to consider the
serious anti-competitive impact that
could result from the piecemeal
application of marginal cost based rates -
by electric utilities throughout the
United States.”

While we are sympathetic to concerns
about “anti-competitive price

differentials,” we have difficulty
. following the line of reasoning

presented. Section 133 requires the
establishment of rules for the collection
of cost information. We have responded
by requiring bath accounting and

33 See comments of U.S. Office of Consumer
Affairs.

34See comments of EEI and Middle South
Services Corp. at the New Orleans hearing.

marginal cost information. Neither
section 133 nor any other part of PURPA
gives us authority to establish retail
rates. That authority lies firmly with
State regulatory commissions and non-
regulated utilities. Imposition of certain
data requirements in these regulations
does not require that the commissiong or
non-regulated utilities employ a specific
methodology in setting retail rates.

Even if a State commission or non-
regulated utility were to adopt time
differentiated rates based on the
marginal cost information produced by,
the section 133 regulations, it does not
follow that the establishment of such
rates will necessarily lead to “anti«
competitive price differentials.”” Much
would depend on the particular
circumstances. Among the factors to be
considered would be whether there is
competition for the loads of customer
groups subject to the different rates and
whether the partial availability of time
differentiated rates based on marginal
costs was not cost justified. For
example, it is quite possible that time
differentiated marginal cost based rates
may be initially offered only to one
customer group because the metering
costs of general implementation would
be too high. In that situation, the partial
implementation of these rates would
probably be cost justified. None of these
issues was addressed in the comments; -
nor do we see how they could be
addressed without reference to the
specific circumstances of a particular
utility.

The concern expressed is more
appropriately directed toward time
differentiated rates in general, and not
just at time differentiated rates based on
marginal costs. As the respondent noted,
it is “incorrect and misleading” to
associate “time-of-use rates and rates
based on marginal cost as being
synonymous.” Time of use rates may be
based on either marginal or embedded
costs. It appears that once marginal cost
rates are adjusted for the total revenue
constraints they may look very similar
to time differentiated rates based on
accounting costs. One would then need
to consider, among other factors,

. whether the potential for “anti-

competitive price differentials” resulted
from the sequential availability of time
of use rates rather than from the cost
calculations that were used to produce
such rates. :
Six utilities®® expressed concern thal

" some of the information required by the

\**See comments of El Paso Electric Company,
Gulf States Utilities Company and Joint Comment of
Public Service Company of Oklahoma, Centra)
Power and Light Company, Southwestern Electeic
Power Company and West Texas Utilities
Company.
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proposed rule might expase publicly
held utilities to legal liability under the
Federal securities statutes. Two concern
appear to be involved. The first is that
some of the material elicited by the
proposed rule may be more conjectural
and more speculative than is normally
permissible under the securities laws.
The other is that the public release of
information of this sort may engender
special difficulties when public offerings
registered under the Securities Act of
1933 are being made or are about to be
made.

These concerns stem from the
commentators’ interpretations of certain
past pronouncements by the Securities
and Exchange Commission (SEC).
However, it is hard to imagine that those
pronouncements were ever intended to
suggest that compliance with one
Federal law would result in the violation
of another. Moreover, the comments in
question are flawed by their failure to
take account of the Securities and
Exchange Commission’s present
position with respect to projections and
related topics.

That position is stated in Guides for
Disclosure of Projections of Future
Economic Performance, Securities Act
Release No. 5392, Securities Exchange
Act Release No. 15305 (November 7,
1978), which points out that filings of the
type here involved are compatible with
the securities laws but that an affected
issuer must, of course, be always
mindful of its “obligation to assure the
material facts concerning its financial
conditions are promptly and fully
disclosed and that the information
submitted does not become misleading
by virtue of subsequent events." %

The above-mentioned release also
states that the SEC's prior position that
section 5 of the Securities Act “would
prevent issuers in registration from
making projections or including them in
their filings * * * is superseded.

' What has thus far been said does not
mean that the Commission regards the
commentators' concerns as frivolous.
The securities statutes embody basic
public policies, but the policies can
easily be reconciled with those reflected
in PURPA and in this regulation.

_ To effect that reconciliation, the
Commission suggests that filings made
with it and with the Securities and
Exchange Commission tiiake
appropriate note of the limitations of the
material filed in response to the
requirements of Part 290.

The Commission notes that the SEC is
in accord with this view. Attention is

3%The quotation is from the portion of the release
captioned “Projections Required by Regulatory
Authorities".

directed to footnote 27 in that agency's
aforementioned release of November 7,
1978 which reads:

In this regard, issuers may wish to consider
the appropriateness of clearly distinguishing
such information from any projectipns
already made, or clearly indicating that the
information should not be considered as a
projection for any purpose other than
consideration by the requesting authority. In
this connection, issuers may also wish to
consider the appropriateness of filing a report
on form 8-K, 17 CFR 249,308, under item 5, in
which the furnishing of this information could
be disclosed and the purpose of its
submission and nature of its use clarified.

§ 290.301 General instructions for
reporting marginal cost information.

The proposed regulations required .
that estimates of future costs be
reported in constant year dollars. Two
private utilities 3 requested that the
regulations provide the option of
reporting future costs in either constant
(base year) or in current (expenditure
year) dollars. They contended that many
utilities produce estimates of future
operating and investment costs only in
current year dollars and that it would be
uneconomical for them to revise their
planning and budgeting procedures just
for purposes of section 133 reporting.
We found their argument persuasive
and, therefore, have adopted a modified
version giving utilities the option of
providing future costs in either base
year or current year dollars. However,
under-either option, it will be necessary
to indicate the inflation factors used in
producing the cost estimates.

One utility 3% observed that the
§ 290.301(b) requirement that “[ajll
historic costs shall be as recorded” was
inconsistent with § 290.304(b)(1)
requiring that “extraordinary and non-
recurring” expenses be adjusted to
typical levels. In light of this comment,
this section now requires that historic
costs be reported as recorded “except
when an adjustment is specifically
required.” .

§ 290.302 Generation cost information.

The proposed regulations required
that data on certain cost and operating
characteristics be provided for each
existing generating unit and for each
generating unit that is expected to come
on-line during the next ten years, At
least five utilities 3° indicated that some
of the data items were generally

31See the comments of Carelina Power and Light
Co., April 6, 1979 and Gulf Power Co., April 5, 1879.

% Alabama Power.

M See the comments of Florida Power and Light
Co., April 5, 1978, Texas Power and Light Co., April
5, 1979, General Public Utilities Service Co., April 8,
1979, Alabama Power Co., April 6, 1978, and
Houston Light and Power Co., April 5, 1975.

available only on a plant basis. Several
utilities “°urged that the regulations be
revised to allow for reporting at a more
aggregated level. The data collected in
paragraphs (a) and (b) are intended to
be used principally in production-costing
models. Such models can be used to
produce estimates of marginal energy
cosls and marginal generation capacity
costs. Our review of these models
indicates that cost and operating data
are generally not needed on individual
units and that reasonably accurate
estimates of system marginal costs can
be produced from data relating to groups
of units with similar operating
characteristics. Therefore, revised
regulations allow for the reporting of
aggregated information on “groups of
generating units with similar operating
characteristics.” It should be noted that
the regulations do not require that the
units comprising a group be located at
the same site. Where similar units are
located at the same site, it may be
possible to report the required
information on a plant basis.

Several privately owned utilities 4!
commented that the proposed
regulations seemed to require that the
data items listed in paragraphs (a} and -
{b) be supplied for each year of the ten
years following the reporting period. It
was argued that such a requirement was
unnecessary and burdensome. We have
tried to clarify this point in the final
regulations. The data for existing
generating units will be required only for
the reporting period. The data for
planned generating units will be
required only for the first full year of
commercial operation. In the case of
existing units, § 290.302(c){1) requires
utilities to describe any changes
expected at the time of filing, in
engineering, regulatory, or economic
conditions (apart from general inflation)
that would significantly affect the values
of any of the reported data items during
the next five years.

More than 15 commentators, including
utilities, State commissions and
consumer groups,** filed detailed

©See the comments of Pacific Power and Light
Co., April 6, 1978, Southern California Edison Co.,
April 8, 1979, Pennsylvania Power and Light Co..
April 6, 1978, Florida Power and Light Co., Apsil 5,
1979, Texas Power and Light Co., April 5, 1979 and
Kaonsas Gas and Electrie Co., April 3, 1979.

“1For example, gee the comments of Florida
Power and Light Co., April 5, 1979, Appalachian
Power Co. et al., April 8, 1979, Sauthem Califormnia

Ediscn. April 6. 1979 and the Massachusetts Electric
Co.. April 5,1973.

“See the comments of the New England Regional *
Energy Profect, April 10, 1579, Boston Edison Co.,,
April 6, 1979, Ohlo Edisen Co., April 6. 1573,

Arizona Public Service Corp., April 8, 1979,

Saouthern California Edison Co.. April 6, 1979,

Pennsylvania Power and Light Co., April 6, 1579,
Footnotes continued on next page _
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technical comments on specific items in
paragraphs {a) and (b). The comments
pointed ont that terms suchas
“normalized” and “typical operating
conditions” were unclear. Some
-comments cited instances where the
wording in the proposed regulation was
inconsistent with-definitions commonly
used in the industry. In response to
these comments, a number of technical
changes have been made. These
changes aredescribed below.

Both a censulting firmand a
consulting economist,* urged that the
number of hours that a unit-was
connected ¢o load be required as a-data
item. The consulting firm alse suggested
that the kilewatt-hour-output ef each,
unit be provided. We have adopted both
suggestions because such data would
provide useful information about-a
utility’s dispatching procedures. We
have alse adopted the Department of
Energy's recommendations for
information on start-up costs and fuel
use because such information allows for
an independent analysis of unit
dispatching. This is important because
the actual or planned pattern of unit
dispatching tan significantly affect
marginal cost .calculations.

We have also.added a requirement in
§ 290.302(c)(2) that the reporting utility -

_ provide a description of any economic,
engineering .or regulatory factors that
interfered with merit.order dispatching
during the reporting period and that are
likely to continue to do so in the future.
This item was added because we saw
evidence that the data items listed in
paragraphs (a).and {b) were, by
themselves, inadequate to.allow
someone outside the utility to simulate
its operations for costing purposes. 4

One utility *recommended that we
limit the data submission.on .
hydroelectric units to peaking .
‘hydroelectric mnits since only peaking
units would be relevant to the
calculation of marginal capacity cost.
We.did net adopt this recommendation
since it was not intended thatthe data.
required in paragraphs (a) and (b) would
be used only for the calculations of
marginal generation capacity costs. As
noted earlier, the information:n these

Footnotes continued from last page
California Manufacturers Association, April 4,1978,
‘Texas Power and ‘Light Co., April’5, 1979, California
PubliciUtilities'Commission, April 6, 1979, Emst and
Ernst, April 8, 1878, Department of Energy
(Economic Regulatory Administration), April 6,
1979, AppalachianPowerCo. ef al., Aptil 9, 1978,
Kansas Gas and Electric Co., April'3, 1579, Eugene
Loyle, #h.D., April 2, 1879 and National Retsil
Merchants Assoclation, April's, 1879,

“Ernst und Ernst'end Eugene ‘Coyle, Tespectively.

4‘See page39 of the transcript of the Kansas Tity,
Missouri hearing held March 15, 1979.

4*Southern ‘California Edison Company.

‘two paragraphs might also be used by

intervenors to produce independent

estimates of marginal energy.costs. One

commentator ¢ urged that the Tuel
saving component of each planned
.addition be itemized. We did not.adopt
this suggestion because there wasmo
indication that the value of this
information exceeded the casts-that
would be incurred in collecting it.

The final regulations contain a new
data requirement in § 280.302]€) which
requires utilities to list “any publicly
available reports, documents and forms
containing information.about the
utility’s planned additions to generating
or transmission-capacity which were
supplied within the previous18 months
to regional reliability :councils and to
State or Federal regulatory agencies.”
This requirement was included:so that
intervenors and .State commission staffs
would be informed of other sources of
information ‘that-could be useful.in-

, making marginal-cost:calculations.

Paragraph {e) of the proposed
regulations requested cost information
fora hypothetical minimum cost
generating unit, Of the more than ten
organizations 47 commerntingon this
paragraph, almost all indicated that they
were uncertain as to what was being
requested.and, therefore, would have
difficulty in complying with the
requirement. In the final regulations we
have clarified the meaning of this
paragraph by using.a modified version
of suggested alternative language
submitted by an.economic.consulting
firm. 48 The suggested version would
have required estimates of the net
annual cost-of expandingcapacity for
five different types of generating units.
In our view, this requirement would be
too burdensome. Instead, we have
modified the suggestion {o require that
the net.annual:cost be estimated only
for the generating facility .or facilities
most likely to be installed by the utility
to meet increases in peak-demand.

§ 290.303 Energy cost in formation.

Paragraph {a) of the proposed rules
would have required utilities 4o report
hourly marginal energy costs Tor the
reporting year and for eachiof the next
five years: in effect, more than 50,000

“Los Angeles Water.and Power District.

4? Among the commentators whosuggested-or
requested clarificafion were the New England
Regional Energy Project, -April 10,1979, Texas
Public Utilities Commission, March 29, 1979, Ohie
Edison-Go., April §, 1979, 'Los Angeles Power.and

> Water District, April 9, 2979, ‘California Publkic

Utilities Commission, April 6, 1678, National
Economic Research Assooiates (NERA), April 8,
1979, El Paso Electric Co., April 8; 1879, Arkansas
Power.and Light Co,, April 6, 1078.and Utah Power
‘and Light, April 6, 1979,

“SNERA.

’

data items. Opposition 4o this
requirement was virtually unanimous
among the thirty seven utilities and
State regulatory commissions
commenting on this requirement. One
State commission 4? recommended
requiring data for typical days. Three ‘
utilities *® made similar
recommendations. Most of those who
commented ! took the position that
good estimates of marginal energy costs
by costing period could be derived from
a much smaller data base. We concur
with that judgment, The regulations
have been modified to require estimates
-of hourly marginal energy costs for
cerfain typical days for the reporting
period and for the five following years,
The regulations require, in addition, that
if a utility has calculated marginal
energy costs,or system lambdas for
hours-other than those reported for the
typical days, this information be made
available upon request, At fhe request of
several commentators,®: the definition of
marginal energy costs have been
clarified.

Paragraph (c) of the proposed
regulations allowed utilities to provide
pool marginal energy-costs as an
alternative to specific company
estimates of marginal energy costs.
NARUC and three other
commentators “®4ll recommended that
this information be required in addition
to the company's own marginal energy
costs. Two utilities * indicated that pool
marginal energy costs may not always
be readily available. We have adopted
the NARUC recommendation. It seems
clear to us that as more and more
utilities move into centrally dispatched
pools, the pool operating costs may
become the relevant basis for
determining company marginal costs. If
a pool is.centrally dispatched, it is not
clear to us how the dispatching can take
pldce in the absence of numbers that
equal or approximate marginal energy
costs.

Paragraph (f) of the proposed rule
required the reporting utility o indicate
“hours in which the marginal energy

4 Texas Public Utilities Commission,

$oPublic Service of Colorado, Massachusotts
Electric and-Carolina Power and Light.

81 See the comments of the Detroit Edison Co.
April 5, 1979, Ohio Edison Co., April 6, 2079, Pulilio
Service Co. of New Mexico, April 10, 1979, Carolina
Power and Light Co., April 6, 1879, Massachusetts
Electric Co., April 5, 1979 and Pennsylvania Power
and Light Co., April 6, 1879,

*2This request was made by Appdlachian Powor
Co. et al,, April 9, 1978, El Paso Eleetric Co., April®,
1979 and the Department of Energy (Economlc
Regulatory Administration), April §, 1979,

5The New England Regional Energy Project, the
Michigan Department of Commerce and the
California PublictUtilitics Commission.

% Consalidated Edison and Balfimore Gus anil
Electric.
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cost is likely to be determined by the
price paid for purchased power * * *."
Two utilities objected to this
requirement because of the difficulty in
estimating when such hours will occur.
Recognizing that such estimates canfiot
be made with certainty we had included
in paragraph (f) the phrase, “likely to be
determined,” to indicate that the
estimates will necessarily be informed
guesses. We see no reason to modify -
this paragraph in the final regulations.
One utility 55 also urged that the
energy adjustments required in
paragraph (i) be expanded to specify
how losses may vary by the location of
the customer within the utility’s service
area. We view this suggestionas a
possible refinement to energy loss
calculations and note that there is
_nothing in our regulations to prevent a
utility from making these additional
calculations if it believes that such
calculations are necessary for
estimating marginal energy costs. The
same comment applies to any other
suggested refinements to data request.
Our data requirements were designed to
provide a core of information for
marginal cost calculations. If a utility
believes that better cost estimates can
be produced using additional
information or refinements to the
" required information we see nothing in
our regulations that would preclude
filing such information as .
supplementary material but see no
necessity for further refinement in the
regulations themselves.

§ 290.304 Transmission cost
Information.

Several major objections were raised
-~ o the proposed transmission cost
information requirements. More than a
‘dozen utilities ¢ objected to the
requirement that transmission
investment, both historic and
prospective, be estimated separating out
replacement investments. They
indicated that in many instances’it is
difficult to determine if a particular
installation constitutes a new or a-
replacement investment. Recognizing
that some utilities would have difficulty
with this calculation, we have revised
the regulation to give utilities the option
of reporting transmission investment
with or without replacement
investments.

A second objection concerned our
requirements for estimates of
transmission investments projected ten

33El Paso Electric Co. i

% See for example, the comments-of the
Boston Edison-Co., April 6, 1979, Georgia Power Co.,
April 8, 1979, Appalachian Power Co. et al,, April 8,
1979, and Mississippi Power Co., April 5, 1979,

years into the future. Many utilities 3?
indicated that their planning horizon for
transmission investments typically is
limited to five yéars and that any
information given beyond five years
would simply be a trended
extrapolation. We have, therefore,
revised our regulations to require only
five years of projections. These five
years of prospective data combined with
the ten years of historic data should be
sufficient to permit estimates of
marginal transmission capacity costs.

A third major objection concerned the
requirement that a system map be
provide showing existing and proposed
generation sites and transmission
facilities. Several utilities %% objected
that disclosure of such information
would raise acquisition costs. If this is
true, it would be an undesired and
unintended consequence of our
regulations. To minimize the likelihood
of such a result, we have modified aur
regulations so that a utility need not
show the specific location of a planned
generating or transmission facility, if it
believes that the disclosure of such
information would raise acquisition
costs.

A fourth objection concerned the
requirement that project transmission
operation and maintenance expenses be
reported by account number, Several
utilities pointed out that these
projections are usually made by
functional area and not by account
number. Since in most instances the
relevant marginal costs can be
calculated from changes in aggregates,
we have modified the regulations to
allow utilities to report projected .
operating and maintenance expenses by
totals rather than by account number.

A consulting economist
recommended that certain additional
items of informations be collected:
Additions to the transmission system by
mile of line and size of line; separation
of transmission investment into a
demand and energy component; the
calculation of payments received from
other utilities for transmission services
on a cents per kilowatt-hour basis; and
the separating out of the AFUDC or
CWIP components of transmission
investment outlays, We have adopted
two of these recommendations. Utilities
will be required to report pole miles
added at each principal transmission
voltage level and to separate out

5 In particular, see the comments of Public
Service Co. of Colorado, March 26, 1679, Georgla
Power Co., April 8, 1979, Consolldated Edison Co.,
April 6, 1878, Wisconsin Power and Light, Apsil 6,
1979 and NARUC, April 8, 1879.

#See, for example, the comments of Texas Pawer
and Light.

' Eugene Coyle.

AFUDC. It is our view that this -
information will be useful in making
adjustments to marginal transmission
capacity cost calculations. The other
recommendations were not accepted
because they were either method -
specific or refinements that go beyond
basic data needs.

§ 290.305 Distribution and customer cost
information.

Several major objections were made
to the proposed distribution and
customer cost information requirements.
These objections generally parallel
those that were made with respect to the
transmission cost requirements. More -
than ten utilities * objected to the
requirement that the replacement
component of distribution plant
investment be separated from overall
distribution investment, both historically
and prospectively. Most utilities pointed
out that their records do not show such
a separation and that this calculation
would require a costly reveiw of
thousands of work orders. While
information on the non-replacement
component of distribution investment
may be more useful for marginal costs, it
is clearly not worth the cost burden that
calculating it would impose on most
utilities. We'have, therefore, rewritten
the regulations to give utilities the
option of reporting annual distribution
investment without separating out the
replacement component.

A second objection related to the
requirement that utilities provide five
years of prospective information.
Almost all utilities commented that the
typical planning horizon for distribution
investment and distribution operation
and maintenance expenses is two to
three years. Because it is our impression
that projections beyond three years will
simply represent extrapolations of
existing trends, the regulations have
been changed to require only three years
of projected data. Futhermore, the
projections on distribution operation
and maintenance expenses have been
modified tb allow reporting by totals
rather than by individual account
number.

The item in this section which
generated the most controversy was the
request in paragraph (a)(3) for an
estimate of a minimum distribution
system. Some utilities expressed doubts
as to whether such a calculation was -
relevant for a marginalist approach. One
association® observed that the concept
may be inappropriate for a system with

“For example, see the comments of Gulf Power
Co., April 5, 1979. Alabama Power Co.. April 6, 1979,
lowa-Llinols Gas and Electric Co., April 5, 1979 and
Southwestern Power Ca. et al, April 8, 1979.

S APPA. .

Y
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a substantial amount of underground
equipment. Two commentators®?
objected that the calculation was
specilic to a certain method and
asserted that the Commission should not
endorse that method by including this
item as a data requirement. As we
indicated in the preamble of the
proposed regulations, we believe that
Congress.did notintend that the
Commission adopt or endorse a
particular costing method in .
promulgating regulations under section
133. However, we do not think our
inclusion of this item in any way
represented an-endorsement of a
particular approach. The Commission
has dropped this jtem from the
regulations on the basis that, at this
time, it does notwish 10 impose this
reporting burden on the utilities. The
Commission re-emphasizes that this
action in no way precludes a utility from
performing this calculation if the utility
believes that the minimum distribution
system.concept is relevant to its costing
exercise. ) ]

Paragraph (a)[5) of the proposed
regulations required that estimates be
made of the current cost of connecling a
new customer to the distribution system
for each customer class. Three
commentators, including the Department
of Energy,® argued that these estimates
would be too aggregated to be of much
use, The regnlations have now been
modified to elicit somewhat more
detailed information.

§290.305 OQthercost information to be
reported.

‘Several minor changes have been
made in the final regulations as aresult
of comments received on this section. At
the suggestion of one gronp of utilities,
paragraph (b) has been modified to
require 'separation of sales expenses
“that can be attributed to specific
customers or customer classes. In
paragraph (d), a transposition in account
numbers has been corrected. ..

§ 290.307 .Annual carrying charge
rates. &

The proposed regulation required that
the carrying charge rate reflect only four
types of cost: Depreciation, return,
income and property-related taxes, and
insurance. Comments indicated that
certain cost components should be
dropped and other.cost components
added. One mtility®® advised that the

%2The New England Regional Energy Project and
Eugene:Coyle.

% See also the comments of the New England
Rie%:i)nal.Enexgy Project and Louisiana Power.and
Lig

" Appalachian Power Lo, ef al.

B Wisconsin Electric Power.

regulations be written to provide more
discretion to the reporting utilities. We
have taken that.advice and have given
utilities considerable discretion
regarding the calculation of carrying
charge rates in the final regulation while
requiring.that they documentin a clear

" manner the procedures.and assumptions

employed in deriving the carrying
charge rates,

One commentator®inguired as to
which agency is the *predominant
regulatory authority” when a Federal
and State commission ‘are bothinvolved.
‘The term “predominant retail regulatory
jurisdiction,” which is the term now
used in this section, excludes a
regulatory body of the Federal
government.

§290.308 Costing periods.

The proposed regulation required that
costing periods be developed that could
be used to implement *time differ-
entiated pricing.” ‘One industrial
consumer advocate® tlaimed that by
including this phrase the Commission
had overstepped its statutory mandate
by moving from costing o ratemaking.
We have removed the term from the
final regulations. It should be
recognized, however, that the periods
used for costing will, in most instances,
‘be the same as the periodsused for
pricing. At the suggestion of one
economic consulting firm,**we have
added a sentence indicating that costing
periods should be designed so asto
group together hours of similar cost. We
view this as a reasonable general
prescription. By including this langunage,
we hope to indicate that seasonal or
daily differentials may not be justified
when the cost differentials are
insignificant.

Subpart D—Load Data

General

‘Comments .on.Subpart D of the
proposed regulations were plentiful ‘and
very constructive, and mamny changes
were made in this subpart to reflect
those comments. The changes made
were primarily to ease the burdenof
load research on utilities.

Costs of Load Research

The Commission, from the outset,
expressed concern with the«costs of
compliance with the regulations
promulgated pursuant fo:section133.
The item of major concern was the '
expenses associated with Joad research.
Consequently, meter manufactarers

Comments of Public:Service Company .of
Colorado.
STELCON. -
2 NERA. ~

were specifically invited to participate
in the informal public conference held
on December 4,71978."The Commission
was interested in obtaining information
as to whether the manufacturers would
be able to meet additional demand for
meters in a time frame which would
allow covered utilities to comply with a
November-1980 filing date, the state of
the art in technology, and the cost of
meters and associated equipment, An
informative presentation was provided
by a representative of one
manufacturer.®®

In addition, in the course of the four
public hearings, the Commission
solicited from various ufility
representatives, comment as to the cost
of conducting load research to meet ‘the
requirements of the proposed regulation,
The cost figures provided ranged from
$250,000 ©° to $4.5-$6.5 million,™
Therefore, we have undertaken to
minimize these costs, while
simultaneously attempting to adhere to
the Congressionally prescribed
requirements for load data.

The two major changes were made in
§ 290.203(a), concerning for which
electric customer classes load data
would be required, and in § 290.403(c),
concerning the accuracy standard for
sample metering.

Castomer groups to be reported

Section 290.403(a) of the proposed rule
required load data collection for"each
customer class for which thereis a
separate rate”. Several utilities "
commented that this requirement wonld
require the collection of load data for
too many rate classes. Conversely,
several consumer groups ?urged the
Commission to require a more extensive
breakdown of load data by income .and
usage levels within rate classes.

The rule as revised in § 200.404
requires in paragraph (a) that utitities
report load data on a best estimate basis
in 1980 and in each subsequent reporting
period for residential, commercial and
industrial use classes and for any rate
class to which 10 percent or.more.of the
system’s retail kilowatt-hour sales are

*“3See the Statement of Mr. William F. Dewira,
Westinghouse Meter Division, Tr, pp. 64-91.

¥ See the-written comments of Hawallan Electric
Company,

7 See the written comments of Massashuseits
Electric Company and Narraganselt Eleatric
Company.

™ See, Tor example, Kansas City.Power and Light,
testimony at the Kansas City, Missouri hearings,
wherein it was said that 150 to 200 tate schedules
would be subject to load collection under the
proposed regulations.

*8ee, for example, the filing by the National
Consumer.Law Center, Inc. Missour{Legal Ald.and
Prairie View Legal Services. See.alsa, thecommeonts
of El Paso Electric.



Federal Register / Vol. 44, No. 115 / Wednesd;zy. June 13, 1979 / Rules and Regulations

33859

made for any month during the reporting
period, other than a group.composed in
whole or in part of residential,
commercial or industrial users. Because
data on master metered buildings
composed of customers in more than
one major customer class would not be
useful to the determination of the loads
for a single major customer class, the
final rule requires utilities to exclude the

- loads in master metered mixed use
buildings from the estimates for major
customer class loads.

Paragraph (d) of the final rule
specifies certain end nses for which load
data are proposed to be required and
indicates that the list of end uses will
not take effect until the Commission
makes a determination either to
implement the list as proposed or to
modify it. Under paragraph (c), utilities
having separate rates for all 'or some of
the specified end uses on December 31,
1980, would be required to report load
data for any such rates on a sample
metered basis beginning in 1982.
Utilities having several separate rates
for a single specified end use would be
permitted to combine for reporting
purposes all rates charged for that single
end use, as in the case of a utility that
charges different rates to communities
because of differences in customer
charges or in the initial block.

Utilities that do not have a separate
rate applicable to one of the specified
end uses would be required to report
load data for each of the specified end
uses on a best estimate basis in 1982

" and on a sample metered basis -
beginning in 1984, since some time must
be given for the utility to survey its
customers served under a more general
rate and separate out for sampling

~-purposes the specified end-use
customers. ~

The end-use groups for which the
Commission proposes to require sample
metering are: ]

(1) Residential space heating.

(2) Residential water heating.

(3) All electric residences.

{4) Commercial space heating.

(5) Commercial space cooling.

{6) All electric office buildings.

(7) Master metered multiple dwellings.

(8) Agricultural or industrial uses of
process heat. -

() Large [over 1,000 kilowatts)
electric drive motors used in industry,
such as in steel rolling mills.

(10) Irrigation.

‘The Commission has tentatively
selected these end-use categories for
separate reporting on a sample metered
basis because: They have daily and
seasonal variations that might be
unpredictable without the aid of load

research; they comprise a major portion
of a system's on-peak loads; they
represent uses frequently served under
separate rates (and that presumably
represent uses with distinct costs); or
they cover the principal loads within
each major retail customer class.
Comments are specifically requested on
whether the end uses identified satisfy
these criteria sufficiently well to merit
implementation, and, if not, for what
other end uses separate reporting should
be implemented. Recognizing that
utilities must know as soon as possible
what groups of end-use customers will
require sample metering, the
Commission, based on comments
received on these categories, will
determine by the end of August 1979, if
the list of end-use categories to be
metered should be implemented as
proposed or should be modified in
response to information supplied in the
comments.

Where only best estimates are
required either under paragraph (a) or
under paragraph (c), utilities must base
such estimates on any sample metering
they may have conducted for all ora
portion of the customer group.

The Commission has graited an
extension in paragraph (e) of § 290.404
until January 1, 1985, for the gathering
and reporting of load data on all
customer groups not specified as major
customer classes or end use categories
in § 280.404, to the extent that such data
are required to be collect under section
133. Section 290.404 is referenced in
several other subparts of the rule
specifying what cost calculations shall
be made for specific customer groups.
The Commission has also granted an
extension in paragraph (e) until January
1, 1985, for the gathering and reporting
of cost information for all customer
groups not specified in § 290.404 and for
which section 133 requires the collection
of cost information.

The Commission believes that good
cause exists to grant such extensions.
The Congress was explicit in its
mandate to the Commission in section
133. Section 133(a){1) directs the
Commission to collect information on
costs of serving each electric consumer
class, “including costs of serving
different consumption patterns within
such class * * *.” The Commission
interprets this statutory language to
mean that cost information must be
collected for subgroups of customers
within a customer class if these
subgroups have different consumption
patterns, such as electric space heating
within the broad residential class. In
order to determine the costs of serving
such consumption patterns, the utility

must collect load data regarding those
subgroups.

Section 133(a)(2) directs the
Commission to collect load data for
each electric consumer class “for which
there is a separate rate. * * *” We .
believe this means that load data are to
be collected both for customers served
under a separate, distinct rate schedule
as well as for customers served under a
distinct rate block within a rate
schedule. These data could be used,
presumably, to test the cost justification
of separate and distinct retail rates and
to disclose any cross-subsidies between
rate schedules or rate blocks.

In granting the extension in paragraph
(€), the Commission is attempting to
balance the strict requirements of the
statute with the problems inherent in
meeting the statutory deadlines for
collecting and reporting cost and load
information. -

The Commission has received many
comments concerning the expenditures
of time and money which will be
necessary for conducting that load
research required under section 133 and
has been advised that it takes several
years to initiate and complete such load
research and to analyze load and cost
data for reporting purposes. The ’
comments assert that costs of meter
equipment and of computer hardware
and software, and costs of training
personnel are high. We understand that
new meter technology is being
developed that will utilize solid state
mechanisms and that will considerably
reduce the expense of sample metering
forload research. Because of the advent
of this new technology, the Coramission
is reluctant to impose data requirements
which may require heavy investments in
existing load research meters that may
soon be obsolete. On the other hand,
new technology will reduce the costs of
billing under time of day rates and make
them more cost effective. Thus, it is
important to begin to collect load data
now as a guide to designing time of day
rates for the near future. The
Commission feels that the extension in
§ 200.404(e) represents the best
accommodation between these
conlflicting realities and grants such
extension for good cause shown.
However, Congress contemplated that
the Commission would review and
revise its regulations as future
conditions such as that rate reform
contemplated by Title I of PURPA
require. We intend to re-examine these
exlensions and will make such
modifications as such future conditions
may warrant.

The Commission considers that
collection of sample load data for
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customer groups served on time of day
rates is not likely to carry out the
purposes of section 133 and,
accordingly, has exempted utilities from
gathering and reporting such
information. The Commission wishes to
permit flexibility in the gathering of such
information and will impose only cost
reporting requirements for those
customer groups.

The Commission has already provided
an opportunity for comment on the issue
of exemptions for customer groups
served under time of day rates in .
accordance with the requirements of -
section 133(b) of PURPA. (See ’
discussion of comments regarding
§ 290.404(g) of the proposed rule.}
However, the Commission is now
soliciting additional comments on this
portion of the final rule and will
determine, by the end of August 1979,
whether to alter it,

As with all other data requirements in
Subparts B, C, D and E, State regulatory
authorities are not pre-exempted by this
federal action from requiring other data
with regard to providing electric service.

. Utilities also-should consider whether
they, on their own initiative, should
gather more extensive information than
is called for by the Commission at this

- time in order to justify the rates that
they apply to different groups of -
consumers. .

Accuracy standard

The second major change from the
proposed rule concerns the accuracy
standard used for conducting load
research. Section 290.403(c) of the
proposed rule established a standard of
plus or minus ten percent at a ninety-
five percent confidence level to be met
for each hour of the sample period.
Almost every respondent commented on
this accuracy standard.” Critics _
indicated that it was too stringent
because it would be applied to load data
collection for every hour of the year and
could be used as the basis for rejecting
load data if the standard were not met.
There were also objections to the
confidence level. As proposed, we
believe that the accuracy standard
would have required heavy investments
in recording meters and translating
equipment.

Section 280.403(b) of the final rule
makes the three following changes
designed to ease the reporting burdens
and maintain consistency with standard
industry practice for conducting load
research; -

1 See, for example, the comme;xts of the Load
Research Committee of the Association of Edison
Iluminating Companies, -

(1) The accuracy level is now a target
to be achieved-in determining sample
size rather than a standard that could be
used for the rejection of load data.

(2) The target applies only to
measurement of loads at time of system
and customer group peaks rather than
for each hour.

(3) The accuracy level has been
lowered to plus or minus ten percent at
a ninety percent confidence level. ,

The final rule requires utilities to file a
sampling plan along with the initial
filing of best estimate load data. If the
sampled load data do not reach the
target level of accuracy in subsequent
filings, utilities will be required to
provide an explanation for the
deficiency.

§ 290.401(a) Hourly load information.

The proposed rule specified that load
data be reported as total sixty minute
integrated demands for each hour of a
twenty-four hour period. Several
respondents 7 suggested that the data
be reported on a fifteen minute or thirty
minute integrated basis since these time
intervals are generally used for load
data collection. The final rule allows the
ufility the option to report-load data on
whatever basis it chooses, so long as the
pool, system, and class loads are
reported using the same integration
interval. One comment 7 suggested that
utilities be given the option of supplying
these data on punched cards orin a
computer printout. Since it is the
Commission’s intention at a later date to
prescribe the form in which all of these
data are to be reported, no change has
been made in the proposed regulations
on this particular point.

§ 290.401(b) Separate jurisdictional
loads.

This section in the proposed rule
required utilities to report customer
class loads separately for each
jurisdiction. Several respondents 76
indicated that the reporting should be
done only on a state-wide jurisdictional
basis. Since it was not the intention of
the proposed rule to require separate
ddta for sfnall municipalities having

" original jurisdiction, such as those that

exist in Texas and Ohio, this section
was changed to make it clear that the

74 See, for example, comments of Consolidated
Edison of New York, M ew England Regional Energy
Project, Public Service Company of M ew Hampshire,
Eugene Coyle. {

7 General Public Utilities Service Corp.

*NARUC, the California Public Utilities
Commission and several utilities commented on the
jurisdictional reporting requirement. Particularly,
the utilities in Texas and the State PUC and
Attorney General pointed out that primary retail
rate jurisdiction lies with municipals in the State.
See Subpart A for further discussion on this point.

data are to be reported separately by
state-wide retail regulatory jurisdictions.

Section 290.404(f) of the proposed rule
provided an automatic waiver of the
separate reporting requirement, with the
consent of the State regulatory agency.
Several comments 7 suggested that
exemptions be made for separate
jurisdictional reporting based on the
amount of business done in the
jurisdictions, the homogenelty of the
classes in the jurisdictions, and the
similarity of rates for the two or more
jurisdictions.

Section 290.401(b) of the final rule is
designed to ease the burden of separate
jurisdictional reporting of customer
group load data by treating monthly
group load data differently from hourly
group load data. Under paragraph (b)(2)
hourly group load data specified in
§ 280.403(a)(4) are not to be reported
separately by retail regulatory -
jurisdiction unless at least one of the
retail regulatory jurisdictions or unless
other parties request the separation, If
the retail regulatory jurisdiction requests
the separation, it is automatically
required; if other parties request it, they
must demonstrate that the benefits of
the separate jurisdictional reporting
outweigh the costs.

Under paragraph (b)(1) monthly load
data specified in § 290.403 (a)(1), (a)(2)
and (a)(3), are required to be reported by
separate retail regulatory jurisdiction
unless all of the jurisdictions involved
waive the separate reporting
requirement, Opportunity for comment
on the-waiver request will be allowed
prior to Commission action. Under
paragraph (c) applications for the
waiver or for the separate reporting of
group load data are to be filed at least
two years before the time the data
would be required to allow sufficient
time for Commission action on the
application and to permit utilities
required to report by separate
jurisdictions time to gather the data. For
the 1980 reporting, paragraph (d) permits
utilities the option of reporting both the
monthly and hourly class load data on
either a system-wide or a separate
jurisdictional basis.

§ 290.401(c) Master metering.

The proposed rule defined customers
as meters and required separate
reporting under § 290.406 for the number
of customers served under master
meters. Several utilities 78 indicated that
identification of those customers served
under master meters would create a

7 For example, General Public Utility Service
Corp. and Pacific Power and Light Co.

8 For example, Houston Lighting and Power,
Public Service of Colorado.
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tremendous burden since separate
records are not kept for master metered
customers. One comment *® accurately
pointed out that the proposed
regulations required no separate load
data for master metered customers. The
final regulations retain the definition of
customers as meters in § 200.406{a)(2),
and retain the requirement to report
separately the customers served under
master meters but only if information as
to the number of those customers is

- available. To the extent that master-
metered multiple dwellings remain as a
category for which load research is
required, the number of these customers
will be required to be reported. .

§ 290.401(d) Typical day loads.

The proposed rule required that
, typical day loads for the system and

individual classes be determined by
averaging hourly loads for each hour of
the week, day or weekend day in each
month. One commentator ® suggested
that holidays be excluded from the data
to avoid distortion. This suggestion was
adopted in the final rules. Several other
commentators ! indicated that the
concept of typical day and average day
loads neéded further definition. The
final regulations indicated that either
the mean or mode of the hourly loads
can be used in determining the typical
‘hourly loads. This change should make
it clear that the typical day loads are to
be an arithmetic average of the
measured loads, rather than an

arbitrarily selected “typcial day”.In the .

final rules, this.section has been moved
to the definition section, § 290.105(g),
since the typical day concept is used for
cost calculations as well as load data
reporting.

§ 290.402 Load information for the total
of all customer classes (system Ioad
information).

Paragraph {a) of the proposed rule
defines the kilowatt load on the system
to be reported by utilities. Several
comments %2 suggested that adjustments
be made to this requirement,
particularly to correct for reciprocal
supply arrangements between utilities or
for wheeling loads. Since the definjtion
would require that interchange power,
as well as any temporary deliveries of
emergency power be netted out, no
further changed has been made in the
definition. Firm loads of the reporting
utility would and should be included
since system costs are affected by all

Public Service Electric and Gas.

#Southern California Edison.

81 For example, the Department of Energy,
Economic Regulatory Administration.

&Texas Public Utility Commission and
Department of Energy.

firm loads. Wheeling loads would not
affect net generation, so no correction to
the definition needs to be made for these
loads.

§ 290.402(b) Pool load information.

In the proposed rule, this section
required utilities that are members of a
power pool to report load data for the
pool as'well as for the utility. Several
comments suggested that this
requirement be eliminated either
because it served no purpose or because
such information is already filed
monthly.®® The requirement has been
retained because marginal costing may
be based on pool bulk power facilities
rather than on the system bulk power
facilities, in which case, load data for
the pool will be needed for determining
costing periods. Although some historic
data are reported on pools, the detail
needed for costing, and thus required
under these regulations, is not generally
available historically.

The proposed rule allowed one utility
to report pool load data for all of the
other utilities in the pool. That provision
has been deletedfrom the final rule and
each utility will now be required to
report the load data for its pool. This
approach is consistent with the
Commission's intent that each of these
reports be self contained, and that
parties using these data not be required
to go elsewhere for the required
information,

§ 290.402(c) Historic peak loads.

The proposed regulation required the
annual system peak loads to be reported
for each of the previous ten years for the
system but not for power pools.
Although, as one commentator pointed
out,™ this information is already
reported in Form 1, the requirement to
report is repeated here consistent with
the policy of making reports under

. section 133 self-contained. Two

comments ** indicated that reporting
should be done for winter and summer
peaks separately. That suggestion has
been incorporated into the final rule.
One comment * suggested that reporting
should be done for power pool as well
as system peaks because some marginal
costing methods use the growth in pool-
wide peak demand rather that system
peak demand. Although that is true,
marginal generation costing methods
tend to use projected rather than historic
peaks loads. The projected peak loads
on a pool basis are required by

" ';United Numinating and Pacific Pavier and
ght.

S Michigan Public Service Commission.

*New England Reglonal Energy Project and
Missouri Legal Ald.

% Department of Energy.

§ 290.402(e). Although historic peak
loads are used to normalize the marginal
transmission cost data, marginal
transmission costs are not calculated on
a pool-wide basis.

§ 290.402(d) ﬁeporting period loads.

This section indicates what load data
are to be reported for the pool or system
in the reporting period.

§ 290.402(d)(1) Hourly loads

In the praposed rule, this section
required the reporting of hourly loads
for each clock hour of each day. Several
utilities *7 suggested that this section
should be eliminated since only typical
hourly loads as required in paragraph
(d)(2) would be needed. Since paragraph
{d)(2) is an alternative to {d){1) and
since a reporting utility has the option of
supplying one or the other, both
paragraphs have been retained in the
final rule,

§ 290.402(d)(3) Actual and weather
normalized monthly peak loads.

§ 290.402(d)(4) Actual and weather

. normalized summer and winter peak -

Joads.

In the proposed rule these sections
required the monthly reporting of pool or
system peaks with a separate indication

- of the summer and winter peaks, and

required both actual and weather
normalized data to be reported. Many
comments ** indicated that no
information should be required for
weather normalized peaks because of
unreliability of estimates, costs of
obtaining the estimates, lack of use, and
lack of a consensus regarding
normalization methods. Other
comments* pointed out that the
requirements in pararaphs (d}(3) and
(d){4) were redundant.

The final regulations have been
changed in two ways. First, the
requirement for separate reporting of
summer and winter peak loads has been
eliminated since these data would be
included in the monthly-peak reporting.
Secondly, monthly peaks are now to be
normalized for weather or for other
factors affecting loads only if the
reporting utility uses normalizing
techniques for its own purposes.

For example, Florida Power and Light and
United Hluminating.

# For example, Consumer Power, Carolina Power
and Light, Indiana Power and Light Company, .
APPA.

#For example, Toledo Edison, Hawaiian Electric
Company. .
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§ 290.402(d)(5) Maximum demand at
primary and secondary distribution
voltages.

This section in the proposed rule
required'utilities to provide information
on the maximum demand on the
distribution system at the primary and
secondary voltage levels. Quite a few of
the comments® indicated that requiring
the collection of such data is
inadvisable if not impossible because of
the costs of extensive metering, the
impossibility of measuring such data

- accurately, and the lack of necessity for
gathering such information. Other
comments®! criticized the vagueness of
the regulation as written. The final
regulations eliminate this reporting
requirement, primarily because of the
costs associated with measuring the
maximum demands on the distribution
system. It is the Commission’s view that
marginal distribution costs can be
estimated without requiring the
collection of these load data.

§ 290.402(e) Projected load
information. -

This section of the proposed rule
specified projected pool or system load
data to be supplied for each of the next
ten years. Several general suggestions
were made®?regarding projected load
data: Changing the time period from ten
years to five years or to the planning
period used by the utility; and requiring
such data only for the seasonal peak
day hourly loads, seasonal average
week day and weekend loads. In the
final rule projected load data must be
supplied for each of the next five years
and for the tenth year. -

One comment * suggested that this
section require the utility to describe the
process by which the forecasted load
data are determined. Growth rates for
kilowatt-hour sales, summer peak and
winter peak load are required as part of
the reporting; the Commission is
reluctant to expand the requirement to
require any additional, more detailed
explanation of projection methodologies
at this time. .

§ 290.402(e)(1) Projected load duration
curves.

The proposed rule required that
utilities supply the annual projected
load duration curves and the duration of
the loads in hours at 100, 80, 60, 40 and
20 percent of the peak load. Several

% For example, AEIC, Public Service Co. of New
Hampshire. .

9 For example, Michigan Public Service
Commission, Northern States Power Co.
" "25ee, for example, the comments of Southern *
California Edison and Eugene Water and Electric
Board. .

% Department of Energy.

comments * were received on this
section requesting that it be either
deleted or modified. Several

comments % suggested that either load
duration curves only, or hours of load
only, or load curves only be required. _
The final fule requires reporting of both
the load duration curve and the duration
of load. Although an outside party could
read the duration of load off the load
duration curve, the reporting utility
would have more accurate data than
could be obtained by reading from the
curves. One commentator % suggested
that load duration curves are no longer
used in the industry for capacity
planning since the advent of modern
digital computers and simulation ’
programs, Although this may be true for
some utilities, many small utilities
reporting under these final regulations
still rely on less sophisticated estimating
techniques. These requirements are

- intended to be minimum reporting

requirements; any reporting utility
having more detailed or computerized
projections of load and profiles is
encouraged to file such information in
satisfaction of this requirement.

Several comments % suggested that
the duration of load in hours be
expanded between 100 percent and 80
percent of the peak load, since it is
important to know with some specificity

what the variations are around the peak.

In response to these comments, the final
rule includes the requirement that

-utilities-supply duration of load at 98, 95

and 90 percent of the peak load, as well
as the percentages originally required in
the proposed rule.

§ 290.402(e)(2) Growth rates for load
duration curve.

This section of the proposed rule
required reporting of the growth rates
implied by the projected load duration
curves specified in paragraph (e)(1) for-
total’kilowatt hour sales, summer peak
load and winter peak load. One’
comment * suggested that the

Commission require a description of the

reliability which the system planners

- use to project peak loads. Since any

projections-are done with varying
degrees of reliability, it is not necessary

" to require such detailed information.”

# For example, Michigan Public Service
Commission, United Hluminating,

# For example United Hluminating Company of
New Haven.

# Hawaiian Electric Co. .

#7For example, California Manufacturers
Association, California Public Utilities Commission.

# California Public Utilities Commission.

§ 2§0.402{e}(4) Projected maximum
demand on the distribution system.

The proposed rule would have
required utilities to project maximum
demands on the distribution system at

" the primary and secondary voltage

levels. Because § 290.402(d)(5) of the
proposed rules has been eliminated, this .
section has also been eliminated. This
change is consistent with the requesls of
several utilities ? that this section be
eliminated because such data are almost
impossible to obtain.

§ 290403 Load information for
individual customer classes.

In addition to commenting on the
number of customer classes for which
load data should be collected, several
commentators 1 suggested additional
information which should be gathered
for each customer group, however
defined. That information included the
sum by class of each customer's
maximum individual demand during the
year, during each month, and during the
on peak period of each month.
Commentators argued that this
information could be used to compute
diversity factors for the purposes of
translating demand costs into demand
rates. The Commission has not adopted
this suggestion since such data may be
needed for pricing but are not needed
for costing. If these data are required for
determining retail rates, the utllities
would be able to supply the raw
information from which these sums
could be calculated and the State
regulatory authority would probably
have the power to require these sums in
individual cases. In conjunction with
those changes discussed earlier on what
customer groups are to be reported, the
word “class” in this section has been
changed to “group” when referring to
customer categories for which load data
are required. Under § 290,404 load data
must be reported for major customer
classes as well as certain end-use
customers. The wording change in this
section is intended to be a generic
identification for both of these customer
categories.

§ 290.403(a)(1) Class maximum
demands. N

The proposed rule required the utility
to report the class maximum demand, in
kilowatts noncoincidental with the
system peak. Several comments !

# For example, Central Maine Power Co., United
Hluminating, Texas Power and Light Co., Kansas
Gas and Electric Co.

1% For example, NERA, Department of Energy.
ELCON. P

191 Carolina Power and Light, Hawalinn Electrie
Co., Association of Edison llluminating Companles
(AEIC).



Federal Register / Vol. 44, No. 115 /| Wednesday, June 13, 1979 | Rules and Regulations

33863

pointed out that the phrase .
*noncoincidental with the system peak”
would require reporting class loads for
the next peak hour if those class loads
were indeed co-incident with the peak.
The final regulations require the
maximum demand for the group without
further elaboration; thus maximum
demands, either coincident or
poncoincident with the system peak
would be reported.

§ 290.403(a)(2) Class contributions to
Jurisdictional peak.

The proposed regulations required the
utility to report the class contribution to
the monthly jurisdictional maximum
demand. Several comments 1°? indicated
that this requirement should be deleted
because generation and transmission
resources serve the entire system not
just a particular retail jurisdiction.
Although this comment is correct, group
contributions to jurisdictional maximum
demands may be used to separate costs
‘between jurisdictions for the purposes of
determining the group revenue
requirements. Therefore, this
requirement is retained in the final
regulations. ;

§ 290.403(a)(4) Hour]y class loads.

The propdsed regulations would have
required the utility to report hourly class
loads for a typical week day, weekend
day, the class peak day, the jurisdiction
peak day and system peak day. Several
" comments % were received on this
section, primarily concerning the
definition of “typical” and the need for
clarification. Since typical days are now
defined in § 290.105(e), the only change
that was made in this section of the final
rule was to delgte the requirement for
reporting hourly class loads for the
jurisdiction peak day. Under
8§ 290.401(b)(2)-a utility would not be
required to report these hourly loads by
separate jurisdictions unless the
Commission approved an application for
separate jurisdictional reporting. This
change is discussed more completely
under § 290.401(b) above.

§ 290.403(b) (1), (2) and (3) Use of
estimated information.

This section in the proposed rule
permitted utilities to report class load
information through the use of
estimation techniques that could be
based on sample metering, except where
load estimates with comparable
_ accuracy could otherwise be made. The

purpose of this section had been to
make clear that sample metering, not

12For example, Southern California Edison Co.
103 For example, Missouri Public Service
Comimission. -

_ rotational metering may serve a useful

. purchasing meters for each customer

universal sampling, was required, Therefore, the final regulation allows
except in those cases where estimates of rotational metering for any utility with
loads could be made without metering. less than one billion annual kilowatt-

In the final regulations, this section has  hour retail sales. For these utilities,
been eliminated. The final regulations actual test data need not be gathered for.
require, on a best estimate basis, load any particular customer group any more
data for major customer classes. Sample  frequently than once every five years.
metering is required only for specified This means that for such utilities

end uses. Estimates of loads are allowed reporting in May 1982, group load data
as part of the “best estimate" of major collected in any year over the period
class loads and need not be separately 1977 to 1981 could be used as the basis
provided for further jn the rules. An for 1981 load estimates. Similarly, for
extension until 1985 has been provided  the 1984 filing, load data collected in
for the collection and reporting of load any year from 1979 to 1983 could be
data for rate classes not falling within used as the basis for the 1983 load

the specified end-use categories or estimates.

within the definition of major customer - ggveral comments!® indicated that
class. Thus estimates of loads for these  {he regulations improperly imposed the -
groups are not longer needed. Paragraph  clags Joad factor methodology for

(b)(3) of the proposed regulation had translating test load data into current
required a description of the sampling estimated load data. The final

method used by the utility. This regulations delete that specified
requirement is rgtamed in § 250.403(c) of methodology and leave the choice of
the final regulation. estimating technique to the reporting

§ 290.403(c) Accuracy standard. utility.

In the final regulation, this sectionhas  §290.40¢ Certain exemptions from
been changed to 290.403(b). The reporting load information by individual

substance of the changes has been customer classes.

discussed above. ‘This seclion in the proposed rule |
§ 290.403(d) Load research conducted  provided five blanket exemptions and
every 5 years. two applied-for exemptions from the

requirements that load data be provided
for “each customer class for which there
is a separate rate.” These exemptions
were designed to ease the burden of
‘sampling each and every rate class that
a utility might have. Since the final rule
requires that data be reported on a
sample metered basis only for a limited
number of specified end uses, many of
the exemptions provided for in this
seclion have been eliminated.

Other than the provision for use of
borrowed data in 1980, § 290.405 of the
final rules provides that the remaining
exemptions in this section will now be
allowed only after application under
§ 290.601. Other exemptions may also be
requested under the procedures

The proposed rule allowed utilities to
use historic test load data in reporting
estimated load data for the current
period. The historic test load data could
be collected during any period as long
as the data were no older than five
years. Several utilities!* commented
that the regulation was beneficial
because it allowed rotational metering
for measuring loads. Other
commentators, including one public
utility commission, 1% criticized the
regulation because, in encouraging
rotational metering, it would have
discouraged ongoing load research.
Several consumer groups'® objected to
the regulation because load research as
old as four to five years would be stale

and would not reflect any customer specified in § 290.601.
response to a rate change that had taken § 200.404(a) Combi .

- oo . ombined reporting of
place in the interim. class load information.

The Commission believes that The proposed rule allowed the utility

to combine two classes for the purposes
of reporting customer class load data so
long as the load imposed by at least one
of these classes was less than five
percent of the system’s daily or annual
peak and so long as the two classes
being combined were not both major
retail classes. The purpose of this
exemption was to eliminate the
requirement for separate sample
metering of non-major, small rate.

purpose, especially for smaller utilities
that do not have the capability for

group for which load data are required.

104 For example, Seattle City Light, Alabama -
Power Co., El Paso Electric Company, ~
Massachuselts. Electric and Narragansett Electric
Company.

1 Missouri Public Service Commission, Kansas
City Power and Light, Indiana Power and Light
Company.

3% For example, National Consumer Law Center,

New England Reglonal Energy Project. 1 For example, Carolina Power and Light, AEIC.
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classes. Several commentators®® noted
that a utility could not determine which
classes imposed loads of less than five
percent until load research had been
conducted and suggested that the
limitation be expressed in terms of
kilowatt-hours of consumption rather
than demand. One comment®® indicated
that the exemption should not be
extended to fast growing classes. Others
suggested that the exemption either be
further limited or eliminated. For
instance, two comments '1° suggested
that combinations should only be .
permitted for classes with similar

" voltage levels and load pattern
characteristics and that the exemption
should not be a blanket exemption. The
extension granted in § 290.404(e) of the
final rule until 1985 for all customer
groups not specified in § 290.404 (b) or
(d) covers many of the groups which had
been covered by the exemption in
§ 290.404(a) of the proposed rule. Absent
a showing under Subpart F, the
Commission has determined that
information on the groups not covered
by the extension should be reported.
Thus the blanket exemption has been
eliminated from the final rules.

§ 290.404(b) Exemption for hourly load
information.

This exemption, mcluded in the

- proposed regulations but eliminated in
the final regulations, would have
exempted utilities from reporting hourly
class load data for any class combined
under the proposed exemption-in
§ 290.404(a). Again, since the final
regulations grant an extension for
reporting load data for many of these
rate classes, this exemption would be
meaningless if retained.

§ 290.404(c) (1) and (2) Provisions for
exemption from accuracy standard.

§ 290.404(d) Support for borrowed -
information.

§ 290.404(e) Applicability of bon'awed
* information.

In the proposed regulations, the
exemption in § 280.404(c) from the
accuracy standard applied if a particular
customer class load could be determined
from methods not dependent on direct
measurement or sampling. Since the
accuracy standard has been changed to
an accuracy target, this exemption has -
been eliminated in the final rule.

The second portion of this blanket
exemption allowed a utility to borrow
load data from a similarly situated
utility for purposes of determining its

198 Por example, Iowa Southern Utilities, NARUC
California Public Utilities Commission.

192 public Service Co. of Colorado.

HOELCON and Eugene Coyle.

own load data. Sections 290.404{d) and
290.404(e), described what support the
utility would be required to supply for
the borrowed load data and what
adjustments the utility would have to
make to the borrowed load data to

insure its applicability to its own class . -

loads. Several commentators !
endorsed the concept of this blanket
exemption. Others 1*?indicated that
borrowing data is not a viable
salternative to gathering load data for a
specific system. Several comments %
suggested that rigorous-analysis of
transferred data would be necessary
prior to use of this exemption, and that
the burden of evaluating comparability
should be borne by the utilities using the
-data, not intervenors. Section 290.405(a)
of the final regulation allows the use of
borrowed load data only for the initial
filing in November 1980, which is to be
made on a best estimate basis. A utility
may not use borrowed load data in any
subsequent filing absent an'exemption

- for use of borrowed load data granted

pursuant to the procedures in § 250.601.

§ 290.404(f) Waiver of reporting
requirement for retail jurisdictional
loads.

The proposed regulations allowed
retail jurisdictions to waive the
requirement for separate jurisdictional
reporting of class load data. Several
comments 1 suggested that granting of
this blanket exemption not be made
contingent on concurrence by the State
regulatory authority or, in the  *
alternative, that concurrence be
required only if the total retail sales in
the jurisdiction for the reporting year are
less than 500 million kilowatt-hours or .
do not exceed five percent of the
system’s daily annual peak. One
commentator 1'° suggested that those
“State regulatory authorities consenting
to the waiver should be required to
specify the allocations that would be
used among jurisdictions for splitting the
revenue requirements. Another
commentator 6 suggested that
safeguards be included to assure an
opportunity for interested parties to be
heard before any waiver of
jurisdictional reporting of load data was
allowed. Since gection 133 does' not
require separate jurisdictional reporting,

M For example, Public Service Co. of Colorado,
City of Santa Clara, California, Toledodeson Co.

112For example, El Paso Electric Co., Eugene

“ Coyle, Carolina Power and Light Co., Indianapolis

Power and Light Co.

3For example, Kansas City Powet and Light Co.,
Missouri Legal Aid.

114Por example, Wisconsin Power and Light Co.,
Public Service Co. of New Hampshire.

115 National Retail Manufacturers Association.

H6Department of Energy.

an exemption to the statute is not
needed and this blanket exemption has
been eliminated in the final regulations.
Waivers to that separate jurisdictional
reporting required by these final

.regulations will be permitted under

those conditions specified in
§ 290.401(b)}, discussed above.

§ 290.404(g) Exemption based on
extension of time.

" The proposed regulations granted a
one year exemption from filing hourly
class load information if the utility
applied for a rate increase during the
one year extension period provided in
§ 290.405 of the proposed regulations.
Since filing of load and cost data is not
mandated in section 133 at the time of a
rate increase and has not been required
under the final rule, this exemption g
unnecessary and has been eliminated in
the final rules,

§ 290.404(h) No exemptions for major
classes on time of use rates.

The proposed rule allowed no
exemptions for any rate class served
under a time of use rate. Almost all of
the utilities 117 commenting on this
section felt that this exception to the
general blanket exemptions was
inadvisable. Some were concerned that
it could present a disincentive to utilitios
to engage in time of use pricing. The
final regulation eliminates this section of
the proposed rule. It should be noted,
however, that the Commission intends
to further consider by the end of August,
1979, whether the utilities having
customer groups served under time of
day rates are exempted from collecling
load data by sample metering. (See the
general discussion at the beginning of
this subpart.)

§ 290.404(i) Exemption if the customer
class is to be changed.,

The proposed regulation exempted
utilities from separately reporting any
rate class that was to be combined with
another class of customers or was to be
otherwise drastically altered. The singlo
comment!!® on this section suggested
that it be eliminated because it removes
the requirement that necessary data be
gathered concerning similarity of load
characteristics for the rate classes to be

_ consolidated. Since the Commission has

required in the final regulation that load
information be collected for specified
end uses, whether or not there is a
separate rate, this exemption has been
deleted.

117 Por example, Texas Electric Service Co.,

« Consolidsted Edison of New York.

118Texas Public Utilities Commission,
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§ 290.404(j) Exemption for joint load
research.

The proposed regulations allowed any
group of utilities intending to engage in
joint load research to apply to the
Commission for an exemption from the
requirement that each utility report
system and class load data separately.
Several comments!*® suggested that the
Commission require evidence of
comparability of class loads before
granting this exemption. Other
comments® suggested that the
Commission conduct a major research
study to determine load characteristics
of retail loads that could be used by  _
other utilities or establish joint regional
committees to conduct joint load™

_research. One commentator*® indicated
that the exemption should apply to
generation and transmission
cooperatives and their member
distribution rural electric cooperatives.
Several comments?® were received
suggesting that the TVA be permitted to
undertake joint research for all of its
distributors and to report such
information in a consolidated report.
(See the discussion concerning
§ 290.102(c).) This provision has been
retained in § 280.405(b) of the final rule.
As in the proposed rule, this provision is
not a blanket exemption but must be
applied for under § 290.601 on a case-by-
case basis.

. §290.405 Extension for reporting
hourly load information by individual
customer classes.

This section in the proposed rule
provided for an automatic one year
extension beyond November 1980 for
the reporting of hourly class load data if
the utility certified that it had not
commenced a program for the collection
of hourly class load data by means of
sample metering and had not been
ordered to collect such data by any
other regulatory authority at the time
PURPA was enacted. Several
suggestions ¥ were made changing the
time frame from two years to five years
to ““a reasonable time". Several
comments 1 suggested that the
extension should apply even if the State
regulatory authority had not ordered the
utility to conduct load research; i.e.,
even if the utility had already begun to

19For example, National Retail Manufacturers
Association, Department of Energy.

129For example, Publicly Owned Systems,
National Rural Electric Cooperative Association. .

121 Rural Electric Administration.

12For example, Electric Power Board of
Chattanooga, Tennessee Valley Public Power
Association.

= For example, Public Service Company of
Oklahoma, Iowa Southern Utilities Co. ’

32¢For example, Texas Power and Light Co.

- ~

conduct such research on its own. Other
commentators '* suggested that the
term “commenced a program" was
unclear. The extension has been
eliminated from the final regulations
since no new load research will be
required in 1980 for reporting of the best
estimate loads for the major customer
classes.

§ 290.406 Other information lo be
reported.

‘This section required additional
information to be reported on customer
classes, loss factors, and on other items
affecting load data collectian.

Two comments **®suggested that a
new paragraph be added to this section
to require submission of bill frequency
data in order to permit development of
block rates and to determine the effect
of these rates on the distribution of
revenue responsibilities by class, by
tariff schedule and by individual
customers or groups of customers within
a tariff schedule. It is the Commission’s
view that these data would generally be
available from the reporting utility in
any rate design proceeding, and the
suggestion has not been adopted in the
final regulation.

§ 290.406(a) Assumptions used and
description of weather normalization
techniques.

The proposed regulations required the
utility to describe the parameters used
for weather normalization as reported
under §§ 290.402 and 290.403. In the final
regulations, weather normalization or
normalization of loads for other factors
is required only if the utility already
makes those calculations for peak loads.
If normalization techniques are used, a
description and demonstration of the
technique are required under
§ 290.402(d)(3) of the finel regulations,
Therefore, separate reporting of this
information is not required as a general
matter, and this paragraph has been
eliminated.

§ 290.406(b) Information on individual
customer classes.

Paragraph {b)(1) of the propased
regulations required utilities to provide
information on energy sales for each
month in the reporting period for each
customer class for which load data were
collected under § 280.403(a). One
commentator '?’ suggested that a new
section be added requesting energy
sales for given time periods and voltage
levels so that average costs by time of
use could be assigned. Since a

3= For example, Kansas Gas and Electric Co.

1% Department of Energy and Eugene Coyle.
WELCON.

requirement has been added to Subpart
B, Accounting Cost Information, for the
utility to calculate average energy costs
by time of use, collection of those data
here would not be necessary, and the
final rule has not been changed in this
regard. Another commentator 3
suggested that the requirement include
data for each of the previous nine years
as well as for the reporting period. Since
the load data by customer groups would
only cover the reporting period,
customer group information has
similarly been limited to the reporting
period. The data to be collected under
this section refer to customer groups
identified in §§ 290.404 (b) and (d). This
section is now § 290.406(a).

§ 290.406({b)(2) Number of c:ustomers.

This section required reporting of the
number of customers at the end of the
reporting period. One commentator 122
suggested that both number of
customers as well as monthly en
sales should be supplied by voltage
level. Since loss factors for energy sales
are required under § 290.406(b) of the
final regulations and since the number
of new customers by principal delivery
voltages is required under .
§ 290.406(a)(3) of the final regulations,
the number of customers and sales by
voltage level could be calculated and
further reporting of the number of
customers or energy sales by voltage
level would be unnecessary. The
number of customers is to be reported in
§ 290.406(a)(2) of the final regulations.

§ 290.406(b)(3) New customers by
voltage level.

This section of the proposed rule
required utilities to report the number of
new customers by primary, secondary
and transmission voltage levels for the
reporting period and for each of the
previous five years. Several
commentators ***indicated that
information on new new customers
could not be supplied since those data
currently were unavailable, that the
burden of obtaining them would be
onerous, and that, especially for
historical information, the number of
new customers would be practically
impossible to reconstruct. The final
regulations have been changed to reflect
these comments and to require the
reporting of the number of new
customers only if available. Net change
in customers is required under
§ 290.406{a)(3) of the final regulations if

MErmst and Emnst.
MELCON.

For example, City Public Service Board of San
Antonlo, Texas and United Muminating. -
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data on new customers are not -
available.

§ 290.406(c) Loss factors.

In the proposed regulations, this
section required the utility to report the
estimated loss factors both for energy
and demand resulting from the
transmission of electricity to principal
delivery voltage levels. Several
comments 3! indicated that the
regulation was too burdensome.
Nevertheless, the requirement is
retained in the final regulations since
these loss factors may be estimated by
the reporting utility and do not have to
attain a level of accuracy that would

» completed for each jurisdiction in which

the utility operated unless the utility
could show that the jurisdictional cost
variation wasnot significant. If a
method for calculating either marginal
or accounting costs has been specified

. by State law or the State regulatory

authority, the regulations required that
the calculation method used by the
utility be consistent with that method.
The regulations also required that the
reporting utility describe the method
used for the calculations and provide a
copy of any cost study upon which the
calculations in the table were based. As
an alternative to completing the tables,
the proposed rule provided that the

require metering at various points on the - utility may provide a recent cost of

transmission and distribution systems.

" § 290.406(d) Effective date of rate
changes.

In the proposed regulations, this
section required the utility to report the
effective date of a rate change and the
approximate date on which bills were
first received under the new rate. A
similar requirement was imposed if an
automatic adjustment clause resulted in
a rate adjustment of more than ten
percent of the previous month’s rate.
Several commentators **2indicated they
have no information on when bills were
received because they bill cyclically.
Others indicated that the requirement
regarding automatic adjustment clauses
was irrelevant, Although it would be
useful for parties using the load data to
have some information concerning price
changes during the period in which load
data were being collected, this
information can be obtained by other *
means and the provision has been
deleted from the final regulations.

§ 290.406(e) Shifts on and off daylight
saving time.

This section required that utilities
report the hour, day and month of shifts
on and off daylight saving time and the

time zones in which the retail loads are -

located. No comments were received on
this section.!* The final regulations
retain the requirement as § 290.406(c).

Subpart E—Calculated Costs

This subpart required utilities to
calculate both accounting costs and
marginal costs by costing period,
customer class, and voltage level in
summary tables similar to those
included in the regulation. The proposed
rule required that such tablés be :

81For example, Public Service Co. of Colorado,
Puerto Rico Water Resources Authority.

$32For example, Louisiana Power and Light Co.,
Northern State Power Co.

133]n this regard, this section is unique.

service study (fully allocated and
marginal) provided that such study
included all the information specified in
the tables and in Subparts B and C,
respectively.

§290.501 Accounting cost calculations.

The alternative for providing a cost of
service study has been eliminated from
paragraph {d) of both § 280.501 and
§ 290.502 of the final rule. Provisions for
alternate submissions of information are
‘now contained in § 290.103(c}) of the
final rule. The only major change in
§ 290.501 has been the inclusion in
paragraph (b) of accounting cost
requirements previously contained in
Subpart B.

§ 290.502 Marginal cost calculations.

The proposed regulations required
utilities to estimate the marginal costs of
providing service by costing period,
customer class and voltage level for
each State jurisdiction in which the
utility operated, unless it could be

" shown that the jurisdictional variation
was not significant. One utility **urged
us to allow for-the reporting of costs on
a system wide basis, without a prior
showing that jurisdictional variation
was insignificant. One commentator 3¢
concurred, arguing that the regulation
incorrectly presumed that marginal
costs will typically vary by jurisdiction
and observing that, “[t]he real economic
(marginal) costs of providing service are
incurred at the system {or the pool) level
and are the same at the margin for.all

. jurisdictions at the same point in time.
What will vary among jurisdictions is
the allowed rate base, expenses and
rate of return, thus leading to differences
in total revenue constraints.” We have
reviewed a number of marginal cost
studies and found that jurisdictional
boundaries were generally deemed
irrelevant for the calculation of marginal

134Houston Power and Light Co.
3@ Department of Energy.

costs, Therefore, the regulations have
been changed to require the calculation
of marginal costs for the “system as a
whole”.

One commentator 1** recommended
that Table 2 should also include an
estimate of the total amount of revenue
that would be generated if the
calculated cost components were
implemented as billing determinants.
We did not adopt this proposal for two
reasons. First, it might lead to the false
impression that marginal costs can be
directly translated into time
differentiated rates. We think it ig clear
that requiring marginal cost calculations
does not necessarily imply that prices
shouldbe equivalent to marginal cost, A
second consideration is that the
adoption of this recommendation would
extend the regulations unnecessarily
into the sphere of ratemaking whereas
the regulations should more properly
focus on cost data. We recognize that
calculations such as those proposed will
eventually have to be performed but we
do not think such calculations should be
required under the regulations
implementing section 133.

NARUG and several other
commentators %6 observed that the
illustration table conveyed the
impression that “off-peak” hours could
not carry any marginal capacily costs.
This was an oversight on our part, Table
2 has been revised to show that off-peak
hours do have the potential for carrying -
some capacity costs.

Subpart F—Exemptions and
Extensions

§ 290.601 Exemptions.

The proposed rule required that
utilities submit exemption applications
one year prior to the time the filing is
required. The Commission deemed this
period necessary for allowing time for
notice, comment, analysis, and
Commission action but now feels that
an additional six months lead time is
required if utilities denied an exemption
are to have adequate time to supply the
necessary information. It should be
clarified that a utility need submit only
one application for each filing year for
which it seeks a partial or total
exemption.

The proposed rule also required that
utilities seek review of such applications
by State regulatory authorities and
permitted State regulatory authorities to
apply for exemptions for utilities under
their jurisdiction. NARUC suggested an
alternative to the proposed procedure

13SEEL

136See, for example, comments of Masgsachusetts
Electric Co., Wisconsin Electric Power Co.
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that would involve a compliance plan to
be developed by utilities and approved
by State regulatory aunthorities prior to
its submission to the Commission for
approval. 1 The Commission has
considered this suggestion carefully.
Although the final rule does not
explicitly include this suggestion, the
State regulatory authority will have an
opportunity to review any request for
exemption and to comment on it to the
Commission. The final rule contains a
specific provision requiring applications
for exemption to be filed with this
Commission and with the State
regulatory authority no less than
eighteen months prior to the time the
information would otherwise be
required to be filed. A State regulatory
agency may, on its own authority,
require a utility to provide the
application for exemption to it at an
earlier time than that required in the
regulation. Also a State regulatory
authority may, under Stdte law, continue
to require information to be filed with it
even though the Commission grants an
exemption. N

There were several comments
suggesting that authority to grant
exemptions to the filing requirements be
delegated to State regulatory
authorities. 133 We do not believe that
the statute gives the Commission
authority to make such a delegation.
However, the various State regulatory
agencies can provide a very important
contribution by evaluating applications
for exemptions. The rule acknowledges
this function by requiring utilities to
submit applications for review at the
State level, Through this requirement we
intend to place principal reliance for
such evaluation on the State regulatory
authorities.

We have amplified on the specific
information necessary to support -
applications for exemption. We believe
this expansion is an improvement on the
proposed rule in that it makes certain
distinctions among basis for
exemptions, and indicates the nature of
the information that the Commission
will require in reviewing each type of
exemption.

A large number of small utilities
submitted comments that were really
requests for exemption. These requests
were based either on the size of the
utility or on the utility's receiving all of
its power through purchase from another
utility. ** The Commission considers

157 See also the comments of the Texas Public
Utility Commission and the Michigan Public Service
Commission.

38Gee the comments of Hawaiian Electric
Company and Texas Electric Service Company.

139The comments filed on behalf of the Electric
Department of the City of Tallahassee, Florida, and

these requests to be premature and has
not considered their merits relevant to
each applicant. If these utilities seek
exemptions from provisions of the final
rule, they must file new applications in
accord with the requirements of the final
rule. It should be noted that a number of
the utilities that requested exemption on
the basis of size will qualify for the
special extension for small utilities
provided in § 290.102(d) of the final rule.
Both the Department of Agriculture,
Rural Electrification Administration
(REA), and the National Rural Electric
Cooperative Association suggested that
specific exemptions be established for
REA borrowers because these
cooperative utilities already file
substantial cost information with REA.
The Commission finds that the cost
information required under this rule is
substantially different from that filed
with REA by its borrowers. Therefore,
the utilities’ compliance with REA
requirements is not an adequate
substitute for filing the cost information
required here. However, there may be
other reasons for exempting certain of
the cooperative utilities from the
requirements of these regulations which
will be considered upon application
pursuant to the exemption provisions of
the final rule. Meanwhile, many of these
cooperatives will qualify for the special
extension provided in § 280.102(d).

§ 290.602 Exlensions.

The proposed rule provided an
application procedure for extensions. No
substantial comments were received on
this section distinct from those
concerning the exemption provisions
which have already been discussed. The
final rule includes changes in this
section only to the extent necessary to
parallel changes made in § 290.601
governing exemptions. In granting
extensions either through the
mechanism established in this section or
in such blanket extensions as are
embodied in the final rule, the
Commission intends that a utility not be
required to file at any later time the
information which it would otherwise
have been required to report during the
extension period. The Commission’s
extension authority under seclion 133 is
limited by section 133(b}(2) to
extensions of the initial two year period
following the date of enactment.

Subpart G—-Enforcement

§ 290.701 Enforcement provisions.

This section states that any person
who violates the requirements of Part

of the City of Wilson, North Carolina, Department
of Utilities, are representative.

290 shall be subject to a civil penalty of
not more than $2,500 for each violation
and that any person who willfully
violates those requirements shall be
fined not more than $5,000 for each
violation. This section corresponds to
the enforcement provisions in section 12
of the Energy Supply and Environmental
Coordination Act of 1874 {ESECAJ}.
Several comments ¥ indicated that all
sanctions should be limited to willful
violations. Twa of these
commentators* indicated that -
sanctions should not apply to de
minimis violations. Section 133{d)
requires that any violation of section 133
of PURPA be treated as a violation of a
provision of ESECA, enforcible under
section 12 of that Act. The regulations as
promulgated in proposed form adhere to
this statutory mandate and will not be
amended. In enforcing the requirements
of Part 290, the Commission will invoke
such sanctions as it deems appropriate.

Written Comments

Although these regulations are being
issued in final form, the Commission has
specifically requested comments-on
§§ 290.404(d) and 290.404(f). The
substantive provisions of these sections
will not become effective absent further
determination by the Commission. The
Commission intends to act in this regard
by the end of August, 1979.

Interested parties are invited to
submit written comments to the Office
of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20426. Comments should reference
Docket No. RM79-6 on the outside of the
envelope and on all documents
submitted to the Commission.

Fifteen (15) copies should be
submitted. All comments and related
information received by the Commission
before July 15, 1979, will be retained and
considered by the Commission prior to
any further action on these final
regulations.

(Public Utility Regulatory Policies Act of
1878, Pub. L. 95-817, Energy Supply and
Environmental Coordination Act15 US.C.
701 et seq., Federal Power Act, as amended
16 U.S.C. 792 et seq., Department of Energy
Organization Act, Pub. L. 85-81, E.O. 12009,
42 FR 46287).

In consideration of the foregoing, the
Commission amends Chapter I of Title
18, Code of Federal Regulations, as set
forth below, effective July 15, 1979.

$2See comments of EEL Southemn California
%gﬂg C;;.d Pennsylvania Power and Light. Houston

S Power Company, and Fitchburg Gas
and Electric, e2al. - B

3 See comments of EEI and Pennsylrania Power
and Light Co.
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By the Commission.
Kenneth F. Plumb,
Secretary.

1. Chapter I of Title 18 is amended by
adding new Subchapter K, Part 290 to
read as follows:

SUBCHAPTER K—REGULATIONS UNDER
THE PUBLIC UTILITY REGULATORY
POLICIES ACT OF 1978 ’

PART 290—COLLECTION OF COST OF
SERVICE INFORMATION UNDER

'SECTION 133 OF THE PUBLIC UTILITY
REGULATORY POLICIES ACT OF 1978

Subpart A—Coverage, compliance and |
definitions

Sec.

290.101
200.102
280,103
290.104
290.105

Subpart B—~Accounting cost information

290.201 Rate base information. .

280.202 Operating expense information.

290.203 Income and revenue related tax
information. ¢

. 290.204 Rate of return information.

290.205 Costing period.

Subpart C—Marginal cost information

290,301 General instructions for reporting
marginal cost information.

290.302 Generation cost information.

290.303 Energy cost information. -

290.304 Transmission cost information.

290.305 Distribution and customer cost
information.

290.306 Other cost information.

290.307 Annual carrying charge rates.

290.308 Costing periods. _

Subpén D-—Load data

290.401 General instructions for reporting
load.data. -

290.402 Load data for the total of all
customers (system and pool load data).

290.403 Load data for certain customer
groups.

290.404 Customer groups to be reported.

. 2980405 " Certain exemptions from reporting

requirements. N

290.408 Other information.

Coverage.

Compliance.

Time of filing and reporting period.
Costs of compliance.

Definitions.

Subpart E—-Calculated costs -
290.501 Accounting cost calculations..
290,502 Marginal cost calculations.
Subpart F—Exemptions and extensions
290.601 Exemptions.
290.602 Extensions. .
Subpart G—Enforcement
290.701 Enforcement provisions.

Authority: Public Utility Regulatory Policies
Act of 1978, Pub. L. 95-617, 92 Stat. 3117.(16
U.S.C. 2601 et seq.). -

Subpart A—Coverage, Compliance and
Definitions o

§290.101 Coverage. .
This part shall apply to each electric

. utility, in any calendar year, if the total

sales of electric energy by such utility
for purposes other than resale exceeded
500 million kilowatt-hours during any
calendar year beginning after December
31, 1975, and before the immediately
preceding calendar year.

§290.102 Compliance.-

Each utility covered under this part
shall gather and report information
specified in Subparts B, C, D and E of
this part as follows:

(a) Information gathering and filing.
Each electric utility shall gather and
report such information in accordance
with § 290.103 and shall file an original
and one copy of the information with the
Federal Energy Regulatory Commission

' (Commission) and an additional copy of

the information with any State
regulatory authority that has ratemaking
authority for such utility. The utility .
shall retain additional copies of such .
information for a period, of 5 years from
the date of filing with the Commission,
shall make copies of such information
available for public inspection at the
principal offices of the utility and shall
provide copies to the public at the cost
of reproduction.

(b) Form of the information. Such
information shall be submitted on
suitable standard forms prescribed by
the Commission or in any form
otherwise determined by the
Commission. With regard to specific
items of cost information, if an account
number from the FERC ! Uniform System
of Accounts is specified in Subparts B
and C of this part, public utilities under
the Federal Power Act shall filein ~
accordance with the specified accounts.
Any utility covered by section 133 of the
Public Utility Regulatory Policies Act
{PURPA) but not required to keep its
books by the FERC Uniform System of
Accounts may provide this information
in accordance with the system of
accounts presently employed, so long as
all required individual items of
information are fully defined and
expressed in the same degree of detail

"as that'required in the FERC Uniform

System of Accounts.

(c) Consolidated reporting by certain
wholesale suppliers. Consolidated
reporting of such information shall be
permitted as follows:

(1) Any electric power supplier
qualifying under paragraph (c)(4) of this

'FERC accounts refer to FPC accounts so
numbered.

section may file a consolidated system
report for the integrated system as a
whole in lieu of individual reports for
itself and its distributors which would
otherwise be required under this part, if
the distributors agree in writing to
participate in the consolidated reporting
and such written agreement is filod with
the Commission at least 1 year prior to
the date that such information is
required to be reported. Where
appropriate, information such as master
metering practices and sales and
property taxes shall be reported
separately for each distributor.

(2) The electric power supplier and

each distributor shall retain copies of

such consolidated report for a period of
5 years from the date of filing with the
Commission, shall make copies of such
filing available for public inspection at
its principal offices and shall provide
copies to the public at the cost of
reproduction.

(3) Any exemption or extension
granted under Subpart F of this part to
such electric power supplier shall be
deemed to apply to all utilities which
are a part of the integrated system and
which are subject to reporting
requirements under this part,

(4) In order to qualify for the
consolidated reporting provisions of this
section an electric power supplier must:

{i) Be a sole-source wholesale supplier
to an electrically integrated system of
distributors, some or all of which are
also utilities subject to the reporting
requirements of this part.

(ii) Have a direct role in establighing
the specific resale rates charged by such
distributors,

(d) Extension for small utilities. Each
utility covered under § 200.101 but
having total sales of electric energy for
purposes other than resale of less than 1
billion kilowatt-hours in each of the
calendar years 197, 1977, and 1978 is
granted an extension for the November
1, 1980 filing and shall not be required to
make a filing pursuant to paragraph (a)
of this section until May 31, 1982,

§290.103 Time of filing and reporting
period.

Each electric utility shall gather and
report information specified.in Subparts
B, C, D and E of this part as follows:;

(a) Biennial filing. Information
required under § 290.102 shall be filad
biennially in even-numbered years
beginning in 1980. The filing in 1980 shall
made on or before November 1 of that
year. Filings in 1982 and in each
subsequent filing year shall be made on

_or before May 31 of that year.

(b) Reporting period. Except as
specified’in paragraph (c) of this section,
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the reporting period covered by the

{c) Predominant retail regulatory

information shall be the calendar year ~ jurisdiction. Predominant retail

immediately preceding the filing year.
Information for previous years and
projected information for future years,
as required in Subparts C, D and E of
this part, shall be reported on a calendar
year basis.

_ (c) Alternate reporting period. Use of
an alternate reporting period shall be
permitted as follows:

(1) Except as provided in paragraph
{c){(2) of this section, if a utility has
gathered all of the information specified
in Subparts B, G, D, and E of this part
and has filed such information with its
State regulatory authority in connection
with a rate proceeding, the utility may
file such information with the
Commission in fulfillment of the filing
requirements of paragraph (a) of this
section if the reporting period covered
by the information is a 12 month period
the end date of which does not precede
January 1 of the filing year by more than
6 months, .

{2) If the information gathered and
filed with the State regulatory authority
is incomplete with respect to any of the
specifications of Subparts B, C, D, and E
of this part, the utility shall not be-
permitted to filed under this paragraph
unless it files the additional information
specified in such subparts using the
same reporting period as specified under
paragraph (c}(1) of this section.

§290.104 Costs of compliance.

The cost of complying with the
reporting requirements of this part shall
not be allowed by the Commission in
establishing rates for the sale of electric
energy at wholesale under Part II of the
Fede;al Power Act.

§250.105 Delfinitions.

The following definitions shall apply
to this part:

{a) Siate regulatory authority. State .
regulatory authority is defined as any
State agency which has ratemaking
authority with respect to the sale of
electric energy by any electric utility
{other than such State agency) and, in
the case of an electric utility with
respect to which the Tennessee Valley
Authority has ratemaking authority,
such term means the Tennessee Valley
Authority. The term State agency means
a State, political subdivision thereof,
and any agency or instrumentality of
either. The term State means a State, the
District of Columbia and Puerto Rico.

(b) Retail regulatory jurisdiction.
Retail regulatory jurisdiction is defined .
as a jurisdiction or authority with
jurisdiction not less than state-wide in
area.

regulatory jurisdiction is defined as the
retail regulatory jurisdiction in which
the utility has its largest amount of total
retail sales of electric energy, measured
in dollars of revenue.

(d) Voltage level. Voltage level is
defined as any of the several ranges of
nominal voltage used on a given utility
system for transmission and distribution
of electric power, the levels to be
separately identified to the extent
necessary to account for significant
differences in such cost factors as
investment and losses atiributable to
providing service at the different levels.
For most utilities, the levels of
“transmission voltage," “primary
distribution voltage,” and “secondary
distribution voltage” will provide
adequate load and cost differentiation.

(e) Typical day costs and leads. For
historic or reporting period information,
typical day costs and loads shall be
reported as the mean or mode of the
hourly costs and loads for each hour for
each weekday or weekend day in each
month. For projected information, the
typical day shall be any day in the
month which the utility believes is
representative of cost incurrence.
Holidays shall be excluded from
weekday determinations and the utility
shall specify whether the mean or mode
is reported.

Subpart B—Accounting Cost
Information

§220.201 Rate base Information

Except as otherwise specified in this
section, the utility shall report the
balances at the beginning and end of the
reporting period {and, if required by the
retail regulatory jurisdiction, the average
of the 13 monthly balances) for the
following:

(@) Plant accounts. The balances in
each account, by account {(FERC
Accounts 301 through 389).

{b) Depreciation reserve. The
depreciation reserve {FERC Account
108) associated with each primary
function; i.e., steam production, nuclear
production, hydroelectric production—
conventional, hydroelectric
production—pumped storage, other
production, transmission, distribution,
general and common—electric.

(¢} Depreciation expense. The .
depreciation expense (FERC Account
403) associated with each primary
function; i.e., steam production, nuclear
production, hydroelectric production—
conventional, hydroelectric
production—pumped storage, other

production, transmission, distribution,
general and common—electric.

(d) Construction swork in progress. For
construction work in progress: -

(1) For each generation and
transmission project under construction,
which the utility considers major, the
end of period account balance in FERC
Account 107 and the following:

(i) A description of plant including
appropriate functionalization; i.e.,
production, transmission, distribution,
general, common, and other.

(ii) The starting construction date.

(iii) The expected completion date and
estimated cost as of the in-service date.

(2) For the remaining projects and
construction, the end of period account
balance in FERC Account 107, grouped
by primary function.

(e) Prepayments. A breakdown of the
components of all prepayments [FERC
Account 165).

() Accumulated deferred income tax.
The amount of accumulated deferred
income taxes, by account (FERC
Accounts 281, 282 and 283).

{g) Matarials and supplies. The
amounts for materials and supplies
(FERC Accounts 151 through 163).

(b) Electric plant held for future use.
The amount for electric plant held for
future use, itemized as to land and other,
and functionalized (FERC Account 165).

(i) Nuclear fuel materials. The
amounts for muclear fuel materials
(FERC accounts 120.1 through 120.5).

(3) Common utility plant and
expenses. Information as reported in
FERC form 1, Annual Report,? page 351,
for Class A and B utilities.

§260.202 Operating experise information.

For operating expenses for the
reporting period, the utility shall report
the following:

(a) Operating & maintenance expense
accounls. The balances in each account,
by account, for operating and
maintenance expenses (FERC Accounts
500 through 598 and 901 through 932). ~
Additionally, the estimated hourly
average energy costs {in cents per
kilowatt-hour) incurred to supply all
retail customers and those wholesale
customers that are served under firm
contracts shall be reported for a typical
weekday, a typical weekend day, and
the system peak day for each month of
the reporting period. Such average -
energy cost shall include variable
operating and mainlenance expense,
fuel expense and the energy poriion of
purchased power expense.

2FERC Farm 1. Annual Report refers to FPC Form
1, Anncol Report.
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(b) Payroll. The payroll associated ,
with each operating and maintenance
expense account, by account.

(c} Taxes. For taxes:

(1) All property taxes, payments in
lieu of taxes, and other non-income and
non-revenue related taxes (FERC
Account 408.1).

(2) Income and revenue related taxes
(FERC Accounts 408.1 and 409.1).

§ 290.203 Income and revenua related tax
information. .

If applicable to the reporting period,
the utility shall report the following
information necessary to calculate
income and revenue related taxes for
the reporting period:

(&) Tax rates. The applicable income |,

tax rates and revenue related tax Tates.

(b) Differences in income items and
deductions. A specification of the
differences in income items and
deductions for Federal and State income
taxes. ~

(c) Itemized deductions. An
itemization of the Federal income tax -
deductions in addition to those ’
contained in §§290.201 and 290.202; i.e.,
interest, tax depreciation above book
depreciation, etc:

(d) Adjustments to taxes. Federal and
State adjustments for such items as
provisions for deferred income taxes,
income taxes deferred in previous years,
and investment tax credits, including the

. amortization and reporting period

amounts.

§ 280.204 Rate of return information.

The utility shall report the following
for the reporting period:

(a) Capitalization. Beginning and end
of year balances for various components
of total capitalization. )

(b) Costs of eapital, Costs of capital,
including interest costs and book values
of the various issues of debt and
preferred stock book value and,
dividends for the various issues of
preferred stock.

§290.205 Costing periods.

The utility shall design and report
costing periods which group together
contiguous-hours of similar cost in an
administratively feasible manner.

Subpart C—Marginal Cost Information

§290.301 General instructions for
reporting marginal cost information.

The utility shall report all marginal
cost information in accordance with the
following general instructions:

(a) Estimates of future costs and
inflation factors used. Except as
otherwise specified, all estimates of
future costs may be reported either-in

constant (base year) dollars or in
- current (expenditure year) dollars, and
-the assumed inflation factors shall be
indicated.

(b) Historic costs. Except where an
adjustment is specifically required, all
historic costs shall be as recorded.

(c) Designation of estimations. All
estimated historic and reporting period
information shall be designated “Est.”

" (d) Information not applicable. All _
_requested information not applicable to
the utility’s operations shall be
designated “Not Applicable.”

§ 290.302 . Generation cost information.

For generation costs the utility shall
report the following:

(a) Production planning information
for existing generating plants. For the
reporting period for each generating unit
(or for each group of generating units

" with similar operating characteristics):

(1) Plant-unit identification. (If two or
more units are reported as a group,
“identify each unit.) )

. {2) I jointly owned, the percent
ownership of the unit’s total capability.

(3) The kind of unit (steam, internal
combustion, gas turbine, nuclear,
conventional hydroelectric, pumped
storage, or other),

(4) Estimated retirement date.

{5) Primary and secondary fuel types.
- (6) Net dependable capacity (in
kilowatts).

.. (7) Fixed operating and maintenance
expenses (in.dollars per kilowatt per
year).

(8) Cost of fuel per kilowatt-hour of
net generation at full load; i.e., when the
unit is run at 100 percent of net
dependable capacity (in.cents per
kilowatt-hour).

(9) Average cost of fuel per million
Btu's burned.

(10) Average heat content of fuel
burned (in Btu's per unit of fuel
measure). .

(11) Heat rates at 100, 75 and 50
percent of net dependable capacity (in
Btu's per kilowatt-hour).

(12) Non-fuel variable operating and
maintenance costs per kilowatt-hour of
- net generation (in cents per kilowatt-

hour).

(13) Planned maintenance
requirements (in days of maintenanc
per year). ’

(14) Equivalent forced outage rate (in
percent].

(15) Minimum loading under normal
operating conditions (in kilowatts).

(16) Time required to achieve full load
from: - .

-(i) A cold start.
'(ii) A hot start.

-

-

(17) Start-up costs from a cold start (in
dollars).

(18) Number of hours connected to
load. .

(19) Net generation, exclusive of plant
use.

(20) If the unit is hydroelectric, the
following information for each month of -
the reporting year:

{i) Net capability under average or
median flow conditions (in kilowatts).

{ii) Net capability under adverse flow
conditions (in kilowatts).

(iii) Monthly energy output under
average or median flow conditions (Iin
kilowatt-hours).

(iv) For hydroelectric units having
storage capability, the usable storage
capacity (in acre-feet or equivalent
megawatt-hours).

{21) Capital costs, on an
undepreciated original cost basis, as
follows:

(i) Land and land rights, if such costs
are incurred for the unit,

{ii) Structures and improvements.

(iii) Equipment.

(iv) Total capital costs.

(v) Cost per kilowatt of installed
capacity.

(b) Production planning information
Jor planned additions to generating
capacity. For the first full year of
commercial operation for each
generating unit (or for each group of
generating units with similar operating
characteristics) which is planned to go
into operation during the next 10 yoars:

(1) Plant-unit identification. (If two or
more units are reported as a group,
identify each unit.)

(2} If to be jointly owned, the planned
percent ownership of the unit's expected
capability. . :

{3) Kind of unit (steam, internal
combustion, gas turbine, nuclear,
conventional hydroelectric, pumped
storage, or other).

(4) Planned date of commercial
operation. B}

(5) Estimated earliest possible date of
commercial operation.

(6) Estimated unit life.

(7) Primary and secondary fuel types.

(8) Expected net dependable capacity
(in kilowatts). ‘

(9) Annual estimated expendituros up
to planned date of commercial
operation, separating out AFUDC,

(10) Estimated fixed operating and
maintenance expenses (in dollars per
kilowatt per year).

(11) Estimated cost of fuel por
kilowatt-hour of net generation at full
load; i.e., when the unit is run at 100
percent of net dependable capacity (in
cents per kilowatt-hour).
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(12) Estimated average cost of fuel per
million Btu's burned.

(13) Expected average heat content of
fuel to be burned {in Btu's per unit of
fuel measure).

{14) Estimated heat rates at 100, 75
and 50 percent of net dependable
capacity (in Btu's per kilowatt-hour).

(15) Estimated non-fuel variable
operating and maintenance costs per-
kilowatt-hour of net generation (in cents
per kilowatt-hour).

(16) Expected planned maintenance
requirements (days of maintenance per
year).

(17) Expected annual equivalent
forced outage rate (in percent). .

(18) Expected minimum loading under
normal operating conditions (in
kilowatts}.

(19) Expected time required to achieve
full load from:

(i) A cold start.

(i} A hot start.

(20) Estimated start-up costs form a
cold start {in dollars).

(21) Expected number of hours
connected to load.

(22} Expected net generation,
exclusive of plant use.

(23) If the unit is hydroelectric, the
following information for each month of
the first full year of operation:

{i) Expected net capability under
average or median flow conditions (in

_ kilowatts).

(ii) Expected net capability under
adverse flow conditions (in kilowatts).

(iii} Expected monthly energy output
under average or median flow
conditions {in kilowatt-hours).

(iv) For hydroelectric units having
storage capability, the expected usable
storage capacity (in acre-feet or
equivalent megawatt-hours).

(24) Estimated capital costs as
follows:

(i) Land and land rights, if such costs
will be incurred for the unit.

(ii) Structures and improvements.

(iii) Equipment.

(iv) Total capital cost.

(v) Cost per kilowatt of installed
capacity.

(c) Factors affecting existing
generating units. For the existing
generating units specified in paragraph
(a) of this section, the following
additional information: -

(1) A description of any changes in
engineering, regulatory or economic

_conditions {apart from general inflation)
that are expected to affect significantly,
during the next 5 years, values of any of
the data items reported.

{2) A description of any economic,
engineering or regulatory factors that
interfered during the reporting period

-

with merit order dispatching of the
specified generating units and an
assessment of the likelihood that those
factors will continue to limit merit order
dispatching during the next 10 years.

{d) Planning method used. A
description of the system planning
method or model used to determine the
pattern of generating capacity additions
specified in paragraph (b) of this
section.

{e) Other sources of information. A
list of any publicly avatlable reports,
documents and forms containing
information about the utility's planned
additions to generating or transmission
capacity which were supplied within the
previous 18 months to regional
reliability councils or to State or Federal
regulatory agencies.

{f) Ten year resource projection, For
each of the next 10 years, estimates of
the following at the time of each summer
and winter peak:

{1) The net dependable capacity
available from system plants.

(2) The total capacity available
through firm purchase agreements.

(3) The total firm obligations of
capacity to other systems.

{4) The total system net dependable
capacity {paragraphs {f)(1) plus (f)(2) of
this section minus paragraph (f)(3)).

(5) The total system reserve capacity
required.

(6) The total reserve capacity
available from other systems through
interchange or emergency agreements.

(7} The reserve capacity to be
supplied by system plants (paragraph
(£)(5) of this section minus paragraph
(ne).

(8) The net assured system capacity
{(paragraph (f){4) of this section minus
paragraph (f)(7)).

{g) Net annual cost of the generating
unit or units that will be installed to
meet increases in peak demand. The
estimated net annual cost (in dollars per
kilowatt) of the generation unit or units
most likely to be installed by the utility
during the next 10 years to meet
increases in peak demand. The net
annual cost shall be defined as the
additional carrying charges for the unit
less any fuel savings that may occur as
a result of the unit's addition. The
calculation should take into account the
life cycle costs of the equipment being
analyzed. As an alternative to supplying
information on the specific generation
facility selected, the utility may provide
the estimated net annual cost of a 50 or
100 megawatt facility of the capacity
type selected.

§290.303 Energy costinformation.

For energy costs, the utility shall
report the following:

(a) Typical hourly marginal energy
costs. Hourly marginal energy costs (in
cents per kilowatt-hour) for a typical
weekday, a typical weekend day, and
the system peak day for each month of
the reporting period and for each month
of the next 5 years. Marginal energy cost
at any hour shall be defined, for
purposes of fulfilling the reporting
requirements of this part, as the cost of
fuel and variable operating and
maintenance expenses incurred in
producing an additional kilowatt-hour of
electricity to supply all retail customers
and those wholesale customers that are
served under firm contracts. Marginal
energy costs shall be equivalent to the
fuel and variable operating and
maintenance costs of the most
expensive machine on line use of which
will be increased or decreased in
response to additional changes in
demand. If increments or decrements to
such retail and wholesale load are
supplied by purchased power, the
marginal energy cost shall be defined as
the cost of that purchased power.

(b) Other information on marginal
energy costs. If the utility has calculated
marginal energy costs or system
lambdas for any hours other than those
reported in paragraph (a) of this section,
this additional information, upon
request.

(c) Pool hourly marginal energy costs.
If the utility is a member of a centrally
dispatched power pool, hourly marginal
energy costs (in cents per kilowatt-hour}
for a typical weekday, a typical
weekend day, and the pool peak day for
each month of the reporting period and
for each month of the next 5 years.

(d) Procedures and models used. A
general description of the procedures
and models used in estimating hourly
marginal energy costs.

(e) Hydroelectric units. If a
hydroeleclric unit is used to meet a
marginal load, the assumptions and
procedures used in valuing the
electricity produced from the
hydroelectric source.

(f) Effect of purchased power costs.
The following information on purchased
power costs:

(1) The hours in the typical days of the
reporting period specified in paragraph
{a) of this section when the marginal
energy cost was determined by the price
paid for purchased power, with citations
to contracts, tariffs or agreements then
in effect.

(2) The hours in the projected typical
days specified in paragraph {a) of this
section in which the marginal energy
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cost is likely to be determined by the
price paid for purchased power, with
citations to contracts, tariffs or
agreements currently in effect and likely
to determine the hourly marginal energy
costs specified in paragraph (a) of this
section. ~

{g) Marginal energy costs by costing
period and by year. Estimates of the
average hourly marginal energy cost (in
base year cents per kilowatt-hour) by
costing périod for the reporting year and
for each of the next 5 years using the
costing periods specified in § 280.308.
For example, if 4 costing periods are
specified in § 290.308, 24 items would be
reported. ‘ .

(h) Calculated marginal energy costs
by costing period. A single marginal
energy cost calculated for each of the
costing periods specified in § 290.308,
using the information specified in
paragraph (g} of this section, and a
description of the assumptions and
procedures used in making these
calculations. For example, if 4 costing
periods are specified in § 290.308, 4
items would be reported based on the 24
items reported in paragraph (g) of this
section. .

(i) Effect of energy loss. The estimated
marginal energy costs by voltage level
for the different costing periods
specified in § 290.308 using the estimates
of energy loss factors specified in
§ 290.406(b). -

§ 290.304 Tran'smlsslon cost information..

For transmission costs the utility shall
report the following:

(a) Plant information. For
transmission plant:

(1) The expeniditures for additions to
transmission plant by principal voltage

levels for the reporting year and for each -

of the previous 10 years separating out
AFUDC. If available, expenditures for
replacements shall be separated out and
labeled accordingly. .
‘ (2) The estimated expenditures for
.additions {o transmission plant by
principal voltage levels for each of the
next 5 years, separating out expected
AFUDC. If available, expenditures for
replacements shall be separated out and
labeled accordingly.

(3) An estimate of the cost of
additional transmission investment (in
base year dollars) that would be
required for the installation of the
generation facility or facilities described
in § 209.302(g); i.e., the cost required to
establish a connection from the high
voltage side of the step-up transformer
at the generation facility through the
switch connection to the transmission
grid; plus such other expenditures as
may be necessary to strengthen the

transmission system to accommodate
the unit or units.

(4) For paragraphs {a)(1) and (a)(2) of
this section, payments received and an
estimate of payments to be received
from other utilities for use of the
additional transmission capacity.

(5) A system map showing the
following, except that a utility need not
identify the specific site of a planned
facility if it believes that disclosure of
such information will raise acquisition
costs:

(i) Existing generation and
transmission facilities.

~{ii) Generation facilities planned to go
‘into commercial operation during the
next 10 years.

(iii) Transmission facilities planned to
go into commercial operation during the
next 5 years.

- (b) Operating and maintenance
expense. For operating and maintenance
expenses (FERC Accounts 560 through
573): :

(1) The transmission operating and
maintenance expenses, by account
where applicable, for the reporting year
and for each of the previous 10 years,
adjusting to typical levels any expenses
which the utility believes were
extraordinary or likely to be non-
recurring.

(2) The estimated transmission
operating and maintenance expenses for
each of the next 5 years. This
information may be provided in the form
of estimated totals for each of the next 5

. years and need not be given by account

number, , .

(3) The operating and maintenance
expenses associated with the
installation of the additional
transmission plant specified in
paragraph (a}(3) of this section.

(4) For paragraphs (b)(1) and (b)(2) of

-this section, the following:

(i) Dispatch expenses related to pool
or interchange operations.

(ii) Any fixed payments, such as
rental payments, - ‘

§290.305 Distribution and customer cost
information.

For distribution and customer costs
the utility shall report the following:

(a) Plant information. For distribution
plant: - J

(1) The expenditures for additions to
distribution plant for the reporting year™
and for each of the previous 5 years. If
available, expenditures for replacements
shall be separated out and labeled

_accordingly. .

(2) The expected expenditures for
additions to distribution plant for each
of the next 3 years. If available,

expenditures for replacements shall be
separated out and labeled accordingly.

(3} An estimate of the current cost of
connecting a new customer to the
distribution system for each customer
group specified in § 290.404 (b) and (d).
This estimate should show, if
practicable, the current cost of the
following:

(i) An additional distribution line for
the average addition.

(ii) an additional kilovolt-ampere of
line transformer for the average
addition.

(iii) The service drop for the average
addition.

(iv) The meter used for the average
addition. .

{v) The labor required to connect a
new customer. '

(b) Operating and maintenance
expense. For operating and maintenance
expenses (FERC Accounts 580 through
598):

(1) The distribution operating and
maintenance expenses, by account
where applicable, for the reporting year
and for each of the previous & years,
adjusting to typical levels any expenses
which the utility believes were
extraordinary or likely to be non-
recurring. i

(2) The estimated distribution

‘operating and maintenance expenses for

each of the next 3 years, This
information may be provided in the form
of estimated totals for each of the next 3
years and need not be provided by
account number.

§290.306 Other cost Information.

For each of the previous § years, the
utility shall report the following:

{a) Customer expenses. Customer
account expenses, by account (FERC
Accounts 801 through 910).

(b) Sales expenses. Sales expenses, by
account (FERC Accounts 911 through
916}, indicating separate amounts that
can reasonably be attributed to each
customer group specified in § 290.404 (b)
and (d).

(c) Administrative and general
expenses. Administrative and general
expenses, by account (FERC Accounts
920 through 932).

(d) Certain taxes. Social security and
unemployment taxes (FERC Account
408.1).

(e) Electric piant in service. Electric
plant in service, end of the year (FERC
Account 101).

(f) General plant. General plant, by
account, end of the year (FERC
Accounts 389 through 399).

(g) Materials and supplies. Materials
and supplies, by account, end of the
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year (FERC Accounts 151 through 157

and 163). :
(h) Prepayments. Prepayments, end of
the year (FERC Account 165).

§290.307 Annual carrying charge rates.

For annual carrying charge rates the
utility shall report the following:

(a) Estimates. Estimates of current
annual carrying charge rates for
generation, transmission, and
distribution facilities based on annual
revenue Tequirement calculations for a
hypothetical $1000 investment. These
calculations shall be made in
accordance with the following rules:

(1) The calculations shall correspond
to the regulatory prescriptions of the
predominant retail regulatory
jurisdiction. ’

(2) Publicly owned systems shall
present carrying charge rates calculated
with reference to the cost factors
relevant to their system planning.

(3) The rate of return component shall

be based on the utility’s expected
- capital structure and marginal costs of
debt, preferred and common equity and
customer contributed capital.

{b) Worksheets. Worksheets showing
how the calculations specified in
paragraph (a) of this section were made.

§290.308 Costing periods.

The utility shall design and report
costing periods which group together
‘contiguous hours of similar cost in an
administratively feasible manner.

" Subpart D—Load Data

§290.401 General instructions for
reporting load data.

The utility shall report load data in
accordance with the following general
instructions:

(a) Hourly load data. Kilowatt loads
shall be reported for a 24-hour period,
beginning at 12:01 a.m. and ending at
12:00 midnight, local time, using an
interval of integration of the reporting
utility’s choice, so long as such time
interval is no longer than 60 minutes.
Pool, system and customer group loads
shall be reported using the same
integration interval. If loads are metered
on a different basis from that reported,
the time interval of integration for
metered loads and the factor which
converts metered loads to reported
loads shall be specified.

{(b) Load data by retail regulatory
Jjurisdiction. Each utility that serves at
retail in more than one retail regulatory
jurisdiction shall report load data
specified in § 290.403 as follows:

(1) By separate retail regulatory
jurisdiction for data specified in
§ 290.403 (a)(1) and (a){2) and {a)(3),

unless all such jurisdictions waive the
separate reporting requirement.
Opportunity for comment on the waiver
request shall be allowed prior to
Commission action on the waiver.

(2) For the system as a whole, for data
specified in § 290.403(a)(4), unless 1 or
more retail regulatory jurisdictions
requests separate reporling by
jurisdiction, in which case such separate
reporting shall be required. If a party
other than a retail regulatory jurisdiction
requests that hourly customer group
load data be reported separately, that
party must demonstrate that the benefits
of reporting such loads by separate
jurisdictions outweight the costs of
reporting such loads by separate
jurisdictions.

(c) Applications for waiver or
separate reporting. Applications under
paragraph (b) of this section for waiver
or for separate reporting of customer
group load data shall be filed with the
Commission at least 2 years prior to the
time the data would otherwise be
required to be reported.

(d) Option for 1980 filing. In complying

- with the filing requirement for

November, 1980, the utility may choose
whether to report the customer group
load data specified in § 290.403 {a)(1),
(a)(2), (a)(3) and (a)(4) for the system as
a whole or on a separate jurisdictional
basis.

(e) Master metering. For purposes of
reporting data in § 290.406, “customers”
shall be defined as meters. A utility with
master metered loads shall report the
number of master meters separately, if
available, and identify the groups of
customers served under master meters,
if available.

§290.402 Load data for the tota! of all
customers (system and pool load data).
The utility shall report system and
pool load data as follows:
(a) General. The kilowatt load shall

. be measured by the sum of the

coincident net generation and
purchases, plus or minus net *
interchange, minus temporary deliveries
(not interchange) of emergency power to
another system. These data shall be
consistent with the monthly coincident
peak kilowatt loads as reported in FERC
Form 1, Annual Report, page 431,
column (b).

{b) Pool load data. If the utility is a
member of a power pool that centrally
dispatches or a power pool that plans
future bulk power facilities as a pool,
load data as specified in this section
shall be reported for the pool as well as
the utility, unless otherwise specified.

(c) Historic peak loads. For each of
the previous 10 years, the summer and

winter peak loads on the system (in
kilowatts) shall be reported and the
date, day of the week and time of day
for each peak shall be indicated: These
data are not required for power pool
reporting.

(d) Load data for the reporting period.
For the reporting period, the following
data shall be reported:

(1) Kilowatt load for-each clock hour
of each day. A utility that provides the
Edison Electric Institute with “Load -
Diversity Studies” may provide these
data in computer compatible form ta.
satisfy this reporting requirement.

(2) As an alternative to paragraph
(d){1) of this section, hourly system
loads-for a typical weekday, a typical
weekend day and the system peak day
for each month in the reporting period, if
the utility certifies that it will make the
information specified in paragraph {d)(1)
of this seclion available upon request.

{3) Monthly peak (maximum
coincident kilowatt) load for each
month, indicating the date, day of the
week and time of day for each peak. If
monthly peaks are normalized for
weather or for other factors affecting
loads, the utility shall report these data,
along with a description and
demonstration of the normalizing
techniques used.

(e) Projected load data. For each of
the next 5 years and for the tenth year,
the following shall be reported:

(1) The projected annual load duration
curves and the duration of lead (in
hours) at 100, 98, 95, 90, 80, 60, 40 and 20
percent of the peak load and an
indication as to whether these data
were used as the basis for the planned
capacity additions reported under
§ 290.302(b).

(2) For each of the next 5 years and
for the period between the fifth and
tenth year, the average annual growth
rates implied by the projected load
duration curves specified in paragraph
(€){1) of this section for total kilowatt-
hour sales, summer peak load, and
winter peak load.

(3) Hourly loads for a typical week
day, a typical weekend day and the
system peak day for each month, or for
each group of months for which there is
no variation in hourly load.

§290.403 Load data for certain customer
groups.

The utility shall report load data for
each customer group for which data are
required to be reported under § 200.404
as follows:

(a) General. For each month in the
reporting period and for each such
customer group:



33874 Federal Regisfer | Vol. 44, No. 115 / Wednesday, June 13, 1979 / Rules and Regulations

(1) The group maximum demand (in
kilowatts).

(2) The group contribution {in
kilowatts) to the monthly jurisdigtional
maximum demand.

{3) The group contribution (in
kilowatts) to the monthly system
maximum coincident demand.

(4) Hourly group loads for a typical
week day, a typical weekend day, the
group peak day, and the system peak
day.

(b) Accuracy level, If sample metering
is required, the sampling method and
procedures for collecting, processing,
and analyzing the sample loads, taken
together, shall be designed.so as to
provide reasonably accurate data
consistent with available technology
and equipment. An accuracy of plus or
minus 10 percent at the 90 percent
confidence level shall be used as a
target for the measurement of group
loads at the time of system and
customer group peaks.. )

(c) Sampling plan. The utility shall file -
a sampling plan and description of any

current sample at the time of making its _

first filing under this part and, if the load
data are required to be collected on a
sample metered basis but the data
collected do not realize the target level
of accuracy specified in paragraph (b} of
this section, the utility shall explain why
that target was not met. .

(d) Load research conducted every 5
years. If load data are required to be
collected on a sample metered basis,
such research need not be conducted
more frequently than every 5 years for
any utility that had total sales of electric
energy for purposes other than resale of
less than 1 billion kilowatt-hours
annually in the three-calendar-year
period 2 years prior to the reporting
period. The kilowatt demands-obtained
from sample metering shall be updated
in each reporting period to reflect
current kilowatt-hour sales, customers
and other consumption determinants
and a description and example of the
estimation technique and underlying

"data used for such updating shall be
provided. .

§ 290.404 c;lstomer groups to be
reported. - -

Subject to the provisions of
paragraphs (e) and (f) of this section, the
utility shall gather and report the load
data specified in § 290.403 for each of
the following customer groups. Best
estimates shall be based on any sample
metered data collected for all or part of
the group and may also be based on
borrowed data to the extent provided in
§ 290.405(a).

(a) By major customer class. The
utility shall report load data in 1980 and
in each subsequent reporting period on a
best estimate basis for each major
customer class as defined in paragraph
(b)-of this section.

(b} Definition of major customer class.
Major customer class is defined as
residential use (domestic), commercial
use {office buildings, stores, shopping
centers, etc.) and industrial use
(factories, etc.) and any other fate class
to which 10 percent or more of the
system kilowatt-hour sales at retail are

{9) Large (over 1000 Kilowatts) electric
drive motors (e.g., steel rolling mills).

(10) Irrigation.

(e) Extension for all other customer

* groups. Each utility covered under

§ 290.101 is granted an extension until
January 1, 1985 for the gathering and
reporting of separate cost and load data
for any electric consumer class for
which there is a separate rate and for
any different consumption pattern
within a class if information on such
class or consumption pattern is not
required to be reported as a customer

made for any month during the reporting ~—group under this section.

period (other than a rate class composed
in whole or in part of residential,
commercial or industrial users).
Estimates for each major customer class
shall exclude master meters serving
more than one major customer class.

(c) By certain end use. Subject to the
provisions of paragraph (c)(3) of this
section, the utility shall report load data
in 1982 and in each subsequent reporting
period for those major end uses
specified in paragraph {d) of this
section, as follows: -

(1) If the utility hasa separate rate for
any of the specified end uses as of
December 31, 1980 the utility shall report

- load data for such rate class on a

sample metered basis in 1982 and in
each subsequent reporting period,
except that the utility may combine for
reporting purposes any such rate classes
which apply to a single specified end
use. -

(2) If the utility does not have a
separate rate for a specified end use, the
utility shall report load data for such
specified end use on a best estimate
basis in 1982 and on a sample metered
basis in 1984 and in each subsequent
reporting period. . '

(3) The list of items in paragraph (d) of
this section shall not take effect until the
Commission makes a determination that .
such list or a modification thereof shall
become effective. - ,

(d) Definition of major end use. Mayor
end use is defined as: ‘

(1) Residential space heating.

(2) Residential water hearing.

(3) Single family or individually
metered multifamily dwelling units using
at Jeast 15,000 kilowatt-hours annually
or using only electricity for heating,
cooling, cooking, water-heating and all
other domestic uses., .

(4) Commercial space heating.

(5) Commercial space cooling.

{8) Office building using only
electricity for heating, cooling, water-
heating and all other uses.

(7} Master metered multiple dwellings.

(8) Electric heat used in agricultural or
industrial processes.

—

(f) Exemption for customer groups

served under time of day rates. Each

“utility covered under § 290.101 is
granted an exemption from collecting
load data by sample metering for any
customer group served under time of
day rates but shall be required to submit
all information which is required to be
reported in §§ 290.305(a}(3), 290.306(b),
290.406, 290.501 and 290.502 for each
customer group specified in paragraphs
(b) and (d) of this section. This section
shall not take effect until the
Commission makes a determination thut
such exemption or a modification
thereof shall become effective,

§290.405 Certaln exemptions from
reporting requirements,

Exemptions from the reporting
requirements of this subpart are
provided as follows:

(a) Borrowed load data. The utility
may use borrowed load data as support
for its best estimate of loads submitted
for the November, 1980 filing only and
may use borrowed data in any
subsequent filing, only if granted such
an exemption under § 290.601.

{b) Joint load research. If a group of
utilities intends to engage in joint load
research for the purpose of fulfilling the
reporting requirements of §§ 200.402 and
290.403, the group may apply to the
Commission under § 290.601 for an
exemption from the requirement that
each utility in the group separately
report such data,

§290.406 Other Information.

The utility shall report additional
information as follows:

(a) Information on customer groups.
For each customer group specified irr
§ 290.404 (b) and (d), the following
information shall be reported:

{1) The monthly energy sales (in
thousand kilowatt-hours) for each
month of the reporting period.

(2) The number of customers at the
end of the reporting period.

(3) For the reporting period and for
each of the previous 5 years, the numbar
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of new customers, if available, by
voltage level. If this information on new
customers is not available, the utility
shall report instead the net change in
customers. -

(b) Loss factors. The utility shall
report the estimated loss factors, both
for energy (kilowatt-hours) and demand
(kilowatts), resulting from the
transmission of electricity from the
system’s source to the voltage levels at
which sales are made. If different loss
factors apply to peak and off-peak
losses, both sets of loss factors shall be
pravided.

{c) Shifts on and off daylight saving
time. The utility shall report the hour,
day and month of shifts on and off
daylight saving time, if applicable, and
the time zone in'which the retail load is
located.

Subpart E—Calculated Costs

§280.501 Accounting cost calculations.

The utility shall calculate accounting
costs as follows:

{a) Calculated accounting costs of
providing service. The utility shall
calculate the accounting costs of
providing service by costing period and
by voltage level for each customer group
specified in § 280.404 (b) and (d) and
. shall provide a summary of this

information by completing Table 1. The
table shall be completed for each retail
regulatory jurisdiction in which the
utility operates, unless the utility can
show that the jurisdictional cost
variation is not significant. If a method
for calculating accounting costs has
been specified by State law or by the
retail regulatory jurisdiction, the _
-calculation method used by the utility
shall be consistent with such method. In
the case of a non-regulated utility, the
calculation method used shall be
consistent with any applicable legal
constraints upon such utility.

(b) Description of method used. The
utility shall describe the method used
for the calculations specified in )
paragraph {a) of this section as well as
the following:

(1) For plant:

(i) A functional breakdown of
distribution plant into demand and
customer related components and an
explanation of the functional allocation
used.

(ii) A breakdown of demand related
transmission or distribution plant by
voltage levels and an explanation of this
allocation.

(iii) A breakdown of all plants directly
assigned to each customer group
specified in § 290.404 (b) and (d), if such
assignment is appropriate based on

prior precedents of the retail regulatory
jurisdiction.

(2) Estimates of cash working capital
required, including an explanation of the
computation. Sufficient information
shall be submitted to enable a
calculation employing those methods
specified by the retail regulatory
jurisdiction or those methods chosen by
the non-regulated electric utility. If the
estimated cash working capital
requirement is based on a lead lag
study, a summary of the study shall also
be filed.

(3) For operating and maintenance
expenses: h

(i) A functional breakdown of
distribution operating and maintenance
expenses inlo demand and customer
related components and an explanation
of the functional allocation made.

(ii) A breakdown of demand related
transmission and distribution operating
and maintenance expenses by vollage
level and an explanation of the
allocation method used.

(iif) A breakdown of all operaling and
maintenance expenses directly assigned
to each customer group specified in
§ 290.404 {b) and (d) of such assignment
is appropriate based on prior precedents
of the retail regulatory jurisdiction.

(iv) For accumulated deferred income
tax an explanation of the method of
functionalization used.

(c) Cost study. The reporting utility
shall provide a copy of the cost study
upon which the information entered in
summary Table 1 is based, or certify
that such study has been conducted and
will be made available upon request.
This provision shall not relieve the
utility from reporting any information
specified in Subparts B, D and E of this
part.

§290.502 Marginal cost calculations.

The utility shall calculate marginal
costs as follows:

(a) Calculated marginal costs of
providing service. The ulility shall
calculate for the system as a whole the
marginal costs of providing service by

costing period and by voltage level for
each customer group specified in

§ 280.404 (b) and (d) and shall provide a
summary of this information by
completing Table 2. The calculations
shall be made as follows:

(1) The marginal costs shall be shown
without any adjustments for revenue
constraints. This requirement shall in no
way prevent the utility from presenting
an additional table showing how time
differentiated rates could be developed
from the information developed in
summary Table 2.

(2) If 2 method for calculating
marginal costs has been specified by the
predominant retail regulatory
jurisdiction or by State law in that
jurisdiction, the calculation method used
by the utility shall be consistent with
such method. In the case of a non-
regulated electric utility, the calculation
method used shall be consistent with
any applicable legal constraints upon

. such utility.

(b) Description of method used. The
utility shall describe the method used
for the calculations specified in
paragraph (a) of this section as well as
the following:

(1) A listing of the different
components of demand related costs
(marginal generation, transmission, and
distribution capacity costs) and howr
such costs were calculated.

(2} A description of how demand
related casts were determined for
different costing periods.

(3) A description of how the marginal
energy costs specified in § 290.303 were
calculated.

(4) A listing of the different
components of customer costs and how
such costs were calculated.

(c) Cost study. The utility shall
provide a copy of the cost study upon . -
which the information entered in
summary Table 2 is based or certify that
such a study has been conducted and
will be made available upon request.
This provision shall not relieve the
utility from reporting any information
specified in Subparts C, D and E of this
part.

Table 1.—/llustrative Summary of Accounting Costs by Costing Pesiod, Customer Group and Volage Level

Costng pericd Annual
Customer group and voltage evel
Peak hours Cti-peak hours cost
1 u [~} lig
Customer Group A

Vo'tage Leve! 1 Sleustomer.
Demand Costs:

Generation S S SIKN S/kKW

T ¥ss S SN SIKM ‘Shw

Distribution SR S SIRY S
Energy Costs ¢/kh e/Vin, ¢/KWh ¢/xWh
Voltage Level 2 Sfeustomer.
Demand Costs:

G S S S SIkW

Tr SInd S SIkW SixW

Dt SIKe S SRy SIvY
Energy Costs ¢/kWh [7) vvn] ¢/KdM ¢/k%h
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Table 1.—/llustrative Summary of Accounting Costs by Costing Period, Customer Group and Voltage Level

Costing period

. ! Annual
Customer group and voltage fevel
- Peak hours Off-peak hours cost
! /. m v ~—
Customer Group B: N

Voltage Leve! 1 $/customer.
Demand Costs: >

Generation T OS/KW - S/kW SIKW S/KW

Transmission S/kW S/kW S/kW SIkW

Distribution S/kW S/kW SIkW $/KW
Energy Costs ¢/kWh ¢/kWh ¢/kWh ¢/kKWh

N.B.—Both the number and designation of the cost;ng periods, customer groups, and voltage lavels shown in this table are
Hlustrative. They are not intended to suggest any constraint on the reporting utility’s choice of the specifications most appropri-
ate to its operation. The costing period, customer groups, and voltage levels chosen, however, should be clearly specified either

in the table headings or in footnotes.

Table 2.—/llustrative Summary of Marginal Costs by Costing Period, Customer Group and Voltage Level

. Costing period - Annual
Customer group and voltage level
. Peakhours _ Off-peak hourr: cost
¥
) ! " n v
Customer Group A:
Voltage Level 1 S/
Demand Costs:
i S/KW S/kW S/KW S/KW
Ti ission - S/kW S/kW S/KW S/kW
Distributi S/kW S/kW S/KW SIKW
Energy Costs, ¢/KWh ¢/kWh ¢/KWh ¢/kWh - .
Voltage Level 2., - S/customer.
Demand Costs: ) Co
ion S/kW S/kW S/KW . SIkW
Ti ission S/kW S/kW S/KW S/kW
Distributi SIkwW S/kW SIKW S/KW
Energy Cosls ¢/kWh - ¢/kWh ¢/kWh ¢/kWh
Customer Group B:
Voltage Level 1 $/customer.
Demand Costs: <
G jon S/KW STkW S/kW S/kW
Transmission S/kW S/kW S/kW S/kW
istributi S/KW - S/kW S/kW S/kW
Energy Costs, — ¢/kKWh ¢/kWh ¢/kWh ¢/kWh
N.B.—Both the ber and designation of the ing periods, customer groups, and voltage levels shown in this table are

Hiustrative, They are not intendgd 1o Eyggest any constraint on the reporting utifity’s choice of the specifications most appropri-

ate to its op The

groups, and voltage levels chosen, however, should be clearty specified

g- s,
either in tha table headings or in footnotes. In most circumstances the cost components shown in this table would require ad-
justments in order to be used for billing under time differentiated rates. . b4

Subpart F—Exemptions and
Extensions

- §290.601 Exemptions.

Applications for exemptions shall be
made as follows: )

(a) Application. A utility may apply
for an exemption from all or part of the
requirements set forth in this part by
filing an application with the
Commission no less than 18 months
prior to the time the information would
otherwise be required, and by
November 1, 1979, for the 1980 filing.
The application shall contain the
following infGFmation: -

(1) The name and location of the
applicant.

(2) The time of filing for which each’
exemption is sought,

{3) The nature of each exemption
sought, including a list of the
requirements set forth in Subparts B, C,
D and E of this part from which the
exemption is sought and information
explaining why the gathering of such
information will not be likely to carry
out the purposes of section 133 of
PURPA. Such information shall include
the following:

(i) If the exemption is based on the
nature of the utility or on the type or
extent of service provided, the

_application shall contain information

specifically relating such factors to the
nature of the exemption sought.

(ii) If the exemption is based on
alternate compliance with the

.requirements of section 133 of PURPA,

the application shall contain a showing,

with respect to the specific utility, that
the purposes of section 133 have been
and will continue to be served by use of
such alternate procedures.

{iii} If the exemption is based on plans
for deferred compliance with the
reporting requirements of this part, the
application shall contain information on
economic, technical, or other factors
which prevent timely compliance, and
shall contain a plan of compliance
stating the schedule of actions to be
taken by the utility to achieve full
compliance.

(4) A statement of any action taken by
a State regulatory authority in response
to an application submitted to such
State regulatory authority under
paragraph (b) of this section, together
with the statement of concurrence by
the State regulatory authority, if any.

(b) State regulatory authority review

. of applications for exemption. A utility

regulated by a State regulatory authority
and applying for an exemption under
this section shall submit such
application to any State regulatory
authority which has ratemaking
authority for such utilify for review prior
to or concurrent with filing the
application with the Commission.

(c) Requests by a State regulatory
authority. A State regulatory authority
may act on behalf of 1 or more utilitios
subject to its regulation in requesting a
total or partial exemption. Such requests
shall be filed at least 18 months prior to

" the time the information would

otherwise be required and shall contain
the following information:

(1) The name and location of the
utility for which the exemption is
sought,

(2) The time of filing for which the
exemption is sought.

(3) The nature and duration of the
exemption sought including a list of the
requirements set forth in Subparts B, C,
D and E of this part for which each
exemption is sought and information
explaining why the gathering of such
information will not be likely to carry
out the purposes of section 133 of
PURPA. Such information shall include
that information specified in paragraph
(a)(3) (i), (ii) and (iii) of this section.

(d) Public notice and comment. (1)
Within 15 days following receipt of the
completed application for exemption
submitted in accordance with
paragraphs (a) or (c) of this section:

(i) The application shall be noticed in
the Federal Register.

(ii) The utility shall apply to each
State regulatory authority by which it is
regulated to have such application
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published in any official State
publication in which rate change
applications are usually noticed.

(iii) The utility shall have such
application published in a sufficient
number of newspapers of general
circulation in the affected jurisdiction so
as to give widest practicable notice to
interested parties.

{2) A period of 45 days shall be
permitted for receipt of written
information, views, arguments, or ather
comments on the application, which
period shall commence at the time all
requirements imposed in paragraph
{d)(1) of this section have been fulfilled.

{3) Additional information required ~
for purpeses of review and evaluation of
the application shall be supplied if
requested by Commission Staff or by the
State regulatory authority.

{4) Within 15 days following the
conglusion of the comment period, the
applicant may file reply comments.

{e) Scope of exemption. A utility shall
submit a separate application for each
filing year for which it seeks a partial or
total exemption. An exemption granted
by the Commission shall apply only to
the next filing required under § 2980.102,
unless otherwise specifically provided
by the Commission. -

§230.602 Extenslons.

Applications for extensions shall be
made as follows:

(a) Applications. A utility may apply
for an extension of the November, 1980,
deadline for all or part of the ’
requirements set forth in this part by
filing an application with the
Commission on or before May 1, 1980,
which application shall contain the
following information:

{1) The name and location of the
applicant.

(2) A description of the information
requirements for which the extension is
sought, including the length of the
proposed extension.

{3) A showing of good cause for the
extension sought.

(4} A statement describing plans for
application for, or proposal of, any rate
increase during the period covered by

" the extension.

(5) A statement of any action taken by
a State regulatory authority in response
to an application submitted to such
State regulatory authority under
paragraph (b} of this section, together
with the statement of concurrence by
the State regulatory authority, if any. _

{6) A plan of compliance setting forth
the steps that the utility will take to
comply fully with the reporting
requirements of this part and indicating

the time when the information will be
supplied.

(b) State regulatory authorily review
of application for extension. A utility
regulated by a State regulatory authority
and applying for an extension under this
section 3hall submit such application to
any State regulatory authority which has
ratemaking authority for such utility for
review prior to or concurrent with filing
the application with the Commission.

{c) Additional information. Addiional
information required for purposes of
review and evaluation of the application
shall be supplied if requested by
Commission Staff or by the State
regulatory authority.

(d) Comments by interested parties.
The Commission may seek comments
from interestéd parties on applications
for extensions.

Subpart G—Enforcement

§290.701 Enforcement provisions.

Pursuant to section 133(d) of PURPA,
any person that violates a requirement
of this part shall be subject to the
following sanctions:

(a) Violations. Whoever violates any
provision of this part shall be subject to
a civil penalty of not more than $2,500
for each violation.

(b) Willful violations. Whoever
willfully violates any provision of this
part shall be fined not more than 85,000
for each violation.

(c) Civil action by Attorney General.
Whenever it appears to the Commission
or to its designee that any individual or
organization has engaged, is engaged, or
is about to engage in acts or practices
constituting a violation of this part, the
Commission or its designee may request
the Attorney General to bring a clvil
action to enjoin such acts or practices,
and upon a proper showing, a temporary
restraining order or a preliminary or
permanent injunction shall be granted
without bond. In such action, the court
may also issue mandatory injunctions
commanding any person to comply with
any provision, the violation of which is
prohibited by this section.

(d) Civil action by privale party. Any
person suffering legal wrong because of
any act or practice arising out of any
violation of this part may bring a civil
action for appropriate relief, including
an action for a declaratory judgment or
writ of injunction. United States district
courts have jurisdiction of actions under
this paragraph without regard to the
amount in controversy. Nothing in this

paragraph shall authorize any person to
recover damages.

[FR Dez 75-12298 Filed 6-12-79: 8:45 a1}

BILLING CODE 6450-01-M

DEPARTMENT OF THE TREASURY
Customs Service )

19 CFR Part 153

[T.D. 73-166}

Antidumping; Certain Carbon Steel
Plate From Talwan

AGENCY: U.S. Treaéury Department.
AcTION: Finding of Dumping.

summARY: This notice is to inform the
public that investigations conducted
under the Antidumpting Act, 1921, as
amended, by the U.S. Treasury
Department and the U.S. International
Trade Commission, respectively, have
resulied in a determination that carbon
steel plate from Taiwan produced by
China Steel Corporation is being sold at
less than fair value and that these sales
are injuring an industry in the United
States. On this basis, a finding of
dumping is being issued and, generally,
all unappraised entries of this
merchandise will be liable for the
gossible assessment of special dumping
uties.

EFFECTIVE DATE: June 13, 1979.

FOR FURTHER INFORMATION CONTACT:
David Mueller, Operations Officer, Duty
Assessment Division, U.S, Customs
Service, 1301 Constitution Avenue,
N.W., Washington, D.C. 20228 (202-566—
5492).

SUPPLEMENTARY INFORMATION: Section
201(a) of the Antidumping Act, 1921, as
amended (19 U.S.C. 160{a}} {referred to
in this notice as “the Act"), gives the
Secretary of the Treasury responsibility
for determining whether imported
merchandise is being sold at less than
fair value. Pursuant to this authority, the
Secretary has determined that carbon
steel plate from Taiwan produced by
China Steel Corporation is being sold at
less than fair value within the meaning
of section 201(a) of the Act (13 U.S.C.
160{a}). (Published in the Federal
Register of February 14, 1979 (44 FR
9639).)

Section 201(a) of the Act (19 U.S.C.
160(a)) gives the United States
International Trade Commission
responsibility for determining whether,
by reason of such sales at less than fair
value, a domestic industry is being or is
likely to be injured. The Commission has
determined, and on May 14, 1979, it
notified the Secretary of the Treasury
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that an industry in the United States is
being injured by reason of the
importation of carbon steel plate from
Taiwan that is being sold at less than
fair value within the meaning of the Act.
Notice of this determination was
published in the Federal Register of May
22, 1979 (44 FR 29734).

On behalf of the Secretary of the .
Treasury, I hereby make public these
determinations which constitute a
finding of dumping with respect to -
carbon steel plate from Taiwan
produced by China Steel Corporation.

For purposes of this notice, the term
“carbon steel plate” refers to hot rolled
carbon steel plate, not coated or plated
with metal and not clad, other than
black plate, not alloyed, and other than
in coils. This merchandise is classified
under item 608.8415 of the Tariff
Schedules of the Urited States
Annotated,

§ 153.46 [Amended]

Accordingly, § 153.46 of the Customs
Regulations (19 CFR 153.46) is being
amended by adding the following to the
list of findings of dumping currently in -
effect: . ’

Merchandisa Country Treasury decision
Carbon Steel Plate | Taiwan. S 79-168

produced by China

Stoel Corporation.

(Sec. 201, 407, 42 Stat. 11, as amended, 18 (19
U.S.C. 160, 173}.)

Robert H. Mundheim,

General Counsel of the Treasury.

June 7, 1979. .
[FR Doc. 79-18442 Filed 6-12-78; 8:45 am)|

BILLING CODE 4810-22-M

19 CFR Part 153
[T.D. 79-167]

Antidumping; Sugar From Belgium, 1
France, and the Federal Repubtic of
Germany

AGENCY: U.S. Treasury Department.
ACTION: Finding of Dumping.

SUMMARY: This notice is to inform the
public that investigations conducted
under the Antidumping Act, 1921, as
amended, by the U.S. Treasury
Department and the U.S. International
Trade Commission, respectively, have
resulted in a determination that sugar
from Belgium, France and the Federal
Republic of Germany is being sold at
less than fair value and that these sales
are injuring an industry in the United
States, On this basis, a finding of
dumping is being issued and, generally, ~

all unappraised entries of this
merchandise will be liable for the

. possible assessment of special dumping

duties. . .
EFFECTIVE DATE: June 13, 1979.

FOR FURTHER INFORMATION CONTACT:
John Kugelman, Operations Officer,
Duty Assessment Division, U.S. Customs
Service, 1301 Constitution Avenue,
N.W., Washington, D.C. 20229 (202-566—
5492).

SUPPLEMENTARY INFORMATION: Section
201(a) of the Antidumping Act, 1921, as
amended (19 U.S.C.-160(a)) (referred to
in this notice as “the Act”), gives the
Secretary of the Treasury responsibility
for determining whether imported
merchandise is being sold at less than
fair value. Pursuant to this authority, the
Secretary has determined that sugar
from Belgium, France and the Federal
Republic of Germany is being sold at
less than fair value within the meaning
of section 201(a) of the Act (19 U.S.C.
160(a}). (Published in the Federal
Register of February 12, 1979 (44 FR
8949).) -

Section 201(a) of the Act (18 U.S.C.
160(a)) gives the United States
International Trade Commission
responsibility for determining whether,
by reason of such sales at less than fair
value, a domesticindustry is being or is
likely to be injured. The Commission has
determined, and on May 16, 1979, it
notified the Secretary of the Treasury
that an industry in the United States is
being injured by reason of the
importation of sugar from Belgium,
France and the Federal Republic of
Germany that is being sold at less than
fair value within the meaning of the Act.
Notice of this determination was
published in the Federal Register of May
23,1979 (44 FR 29992).

On behalf of the Secretary of the
Treasury, I hereby make public these
determinations which constitute a

finding of dumping with respect to sugar °

from-Belgium, France and the Federal
Republic of Germany.

" For purposes of this notice, the term
“sugar" refers to raw and refined sugar
provided for in item numbers 155.20 and
155.30 of the Tariff Schedules of the -
United States (TSUS).

§ 153.46 [Amended]

Accordingly, § 153.46 of the Customs
Regulations (19 CFR 153.46) is being
amended by adding the following to the
list of findings of dumping currently in

-effect:

A

Merchandise Country Treasury decision

Belgium, France, Tho 70+107
Federal Republic-of

Germany.,

(Sec. 201, 407, 42 Stat. 11, as amended, 18 (19

~ U.8.C.160,178).)

Robert H. Mundheim,
General Counsel of the Treasury.
June 6, 1979.

[FR Dac. 79-18443 Filed 6-12-78; §:45 am)
BILLING CODE 4810-22-M

19 CFR Part 153

-~ [T.D. 79-168]

Antidumping; Viscose Rayon Staple
Fiber From ltaly

AGENCY: U.S. Treasury Department,
ACTION: Finding of lemping.

SUMMARY: This notice is to inform the

- public that separate investigations

conducted under the Antidumping Act,
1921, as amended, by the U.S. Treasury
Department and the U.S. International
Trade Commission, respectively, have
resulted in determinations that viscose
rayon staple fiber from Italy is being
sold at less than fair value and that
these sales are injuring an industry in
the United States. On this basis, a
finding of dumping is being issued and,
generally, all unappraised entries of this
merchandise will be liable for the
possible assessment of special dumping
duties.

EFFECTIVE DATE: June 13, 1979.

FOR FURTHER INFORMATION CONTACT:
Mary S. Clapp, Duty Assessment
Division, U.S. Customs Service, 1301
Constitution Avenue, NW., Washington,
D.C. 20229 (202-566-5492).

SUPPLEMENTARY INFORMATION: Section
201(a) of the Antidumping Act, 1921, as
amended (19 U.S.C. 160(a)) (referred to
in this notice as “the Act"), gives the
Secretary of the Treasury responsibility
for the determination of sales at less
than fair value. Pursuant to this
authority, the Secretary has determined
that viscose rayon staple fiber from Italy
is being sold at less than fair value
within the meaning of section 201(a) of
the Act (19 U.S.C. 160(a)). (Published in
the Federal Register of February 27,
1979, 44 FR 11137).

Section 201(a) of the Act (19 U.S.C.
160(a)) gives the United States
International Trade Commission
responsibility for determining whether,
by reason of such sales at less than fair
value, a domestic industry is being or {s
likely to be injured. The Commission has
determined, and on May 22, 1979, it
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notified the Secretary of the Treasury
that an industry in the United States is
being injured by reason of the
importation of viscose rayon staple fiber
from Italy that is being sold at less than
fair value within the meaning of the Act.
Notice of this determination was
published in the Federal Register of May
31, 1979 (44 FR 31327).

On behalf of the Secretary of the
Treasury, I hereby make public these
determinations, which constitute a
finding of dumping with respect to
viscose rayon staple fiber from Italy.

For purposes of this notice, the term |
“viscose rayon staple fiber” means
viscose rayon staple fiber, except
solution dyed, in noncontinous form, not
carded, not combed, and not otherwise
processed, wholly of filaments (except
laminated filaments and plexiform
filaments). This term includes both
commodity fiber and specialty fiber.

§ 153.46 [Amended]

Accordingly, § 153.46 of the Customs
Regulations (19 CFR 153.46) is being
amended by adding the following to the
list of findings of dumping currently in
effect.

Merchandise Country Treasury decision

Viscose rayon  Haly T.D. 79-168

staple fiber.

(Sec. 201, 407, 42 Stat. 11, as amended, 18 (19
U.S.C. 160, 173).)

Robert H. Mundheim, -

General Counsel of the Treasury.

June 1, 1979.

[FR Doc. 79-18444 Filed 6-12-79; 8:45 am)

BILLING CODE 4810-22-M

POSTAL SERVICE
/39 CFR Part 111

Minimum Mail Size Standards and
Nonstandard Mail Surcharge

AGENCY: Postal Service.
AcCTiON: Final rule.

SUMMARY: The final rule establishes July
15, 1979, as the effective date for the
minimum size standards for all mail-
matter and for a surcharge to be applied
to all nonstandard mail. This rule is
intended to provide notice of the
changes in postal regulations which
implement the decisions of the Postal
Service establishing the July 15, 1979,
effective date.

EFFECTIVE DATE: July 15, 1979,

FOR FURTHER INFORMATION CONTACT:
Skip McGill, Office of Mail .
Classification, {202) 245-4749.

SUPPLEMENTARY INFORMATION:
Minimum Mail Size Standards

On January 18, 1973, the Postal
Service filed a request, pursuant to 39
U.S.C. 3623, with the Postal Rate
Commission for a recommended
decision which, among other things,
would establish minimum size standards
for all mail matter and a surcharge for
non-standard letter size mail. On April
15, 1976, the Postal Rate Commission
issued its recommended decision to the
Governors of the Postal Service in that
mail classification case. The
Commission's decision recommended
the establishment of both the minimum
size requirements and a classification of
nonstandard letter size mail.

On June 2, 1976, the Governors, acting
on the Commission’s recommendation
pursuant to 39 U.S.C. 3625, established
the following minimum size standards:

a. All mailing pieces must be at least
0.007 of an inch thick, and

b. All mailing pieces (other than keys
and identification devices) which are %
of an inch thick or less must be:

(1) Rectangular in shape,

{2) At least 3% inches high, and

(3) At least 5 inches long.

“The effective date of thé
implementation of these standards was
postponed so that the public would have
ample time to adjust to the new size
requirements.

On April 3, 1979, the Board of
Governors of the Postal Service, by
resolution issued pursuant to 39 U.S.C.
3625(f), ordered that the minimum size
standards become effective at 12:01
AM. on July 15, 1979. In order to
implement those decisions, the Postal
Service adopts a new Part 129 of the
Postal Service Manual setting forth the
minimum size standards and their
effective date. In addition, the Postal
Service also adopts conforming
amendments to sections 131.2, 131.3 and
134.3 of the Postal Service Manual.

Nonstandard Mail Surcharge

In addition to the establishment of
minimum size standards for all mail
matter, the Governors' decision of June
2, 1976 declared that First-Class Mail
weighing less than one ounce and single
piece rate third-class mail weighing less
than two ounces, are nonstandard and
subject to a surcharge unless they meet
the following size standards:

z:i. Length not greater than 11.5 inches,
an

b. Height not greater than 6.125
inches, and

c. Thickness not greater than .25
inches, and ‘

d. An aspect ratio (ratio of height to
length) between 1:1.3 and 1:2.5 inclusive.

These regulations are incorporated in
seclions 131.34 and 134.33 of the Postal
Service Manual. The application of a
surcharge on nonstandard mail was also
postponed in order to afford mailers a
transition period in which to adapt to
the new standards.

In April, 1978, the Potal Service,
pursuant to 39 U.S.C. § 3622, requested
from the Postal Rate Commission a
recommended decision on a proposal to
apply a surcharge, in addition to the
applicable postage and fees, on
nonstandard size mail. After public
hearings on the proposal, the
Commission, on February 26, 1979,
transmitted its recommended decision to
the Governors of the Postal Service to
establish the surcharge at 7 (seven)
cents per piece.

On April.3, 1979, the Governors, -
pursuant to 39 U.S.C. § 3625, approved
the Commission’s recommended
decision, and the Board of Governors,
by resolution issued pursuant to 39
U.S.C. § 3625(f), ordered the surcharge
implemented at 12:01 AM. on July 15,
1979. In order to implement those
decisions, the Postal Service adopts
conforming amendments to sections
131.13, 131.34 and 134.33 of the Postal
Service Manual. )

For the above reasons, the Postal
Service hereby adopts the following
amendments to the Postal Service
Manual:

1. Add a new Part 129 to read as
follows:

PART 129—-MINIMUM SIZES

Effective July 15, 1979, the following
minimum size standards will be
applicable:

a. All mailing pieces must be at least
0.007 of an inch thick.

b. All mailing pieces (other than keys
and identification devices mailed
pursuant to 134.13) which are % of an
inch thick or less must be:

(1) Rectangular in shape,

(2) At least 3% inches high, and

(3) At least 5 inches long.

Note.—Effective July 15, 1979, mailing
pieces which do not meet these minimum size
standards will be prohibited from the mails.

PART 131—FIRST CLASS

2.In 131.1 amend .13 to read as
follows:

131.1 Rales
* L) » * *
.13 Nonstandard Surcharge

Effective July 15, 1979, a surcharge of 7
{seven) cents will be assessed on each
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piece of nonstandard mail as defined in
131.34.

3. Add statements at the end of
131.222 (a) and (b) as follows:

.222 Post cards
* *x  x * * -

* k%
a.

Effective July 15, 1979, post cards may
not be smaller than 3% by 5 inches. {See
129.) :

b. * &k & -

Effective July 15, 1979, the thickness of
post cards may not be Iess than 0.007 of
an inch.

4. Add the following statement at the
end of 131.33;

.33 Shape, ratio, and sealing for
envelopes, cards, and self-mailers.
* * * * * '

Note.—Effective July 15, 1979, all first-class
mailing pieces which are % of an inch thick
or less must be rectangular in shape, at least
3% inches high, and at least 5 inches long. All
first-class mailing pieces must also be at least
0.007 of an inch thick, effective July 15, 1979,
(See 129.)

5. In 131.34 amend .342 and add .343 to
read as follows:

.34 Nonstandard First-Class Mail

* 4 * * *

.342 Nonstandard mail often resulis in
delays or damage to mail because it
does not lend itself to machine
processing. For this reason, mailers are
encouraged to avoid mailing
nonstandard First-Class Mail,

.343 Effective July.15, 1979, a
surcharge of 7 (seven) cents will be
assessed on each piece of nonstandard
First-Class Mail, - :

PART 134—THIRD CLASS

6. Add the following statement at the
end of 134.32: -

.32 Size, Shape, and Ratio
* *
Note~—Effective July 15, 1979, all third-

class mailing pieces (other than keys and
identification devices mailed pursuant to
134.13) which are % of an inch thick or less
must be rectangular in shape, at least 3%
inches high, and at least 5 inches long. All
third-class mailing pieces must also be at
least 0.007 of an inch thick, effective July 15,
1979, (See 129.) ’

7. In 134.33 amend .333 to read as
follows:

.33 Nonstandard Third-Class Mail

* * * * *

333 Effective July 15, 1979, a

* b * *

, surcharge of 7 (seven) cents will be

assessed on each piece of nonstandard
third-class single piece rate mail.

These changes will be included in the
Domestic Mail Manual when it is
published this summer. These changes
will be published in the Federal Register
as provided in 39 CFR 111.3.

(39 U.S.C. 401(2))

W. Allen Sanders,

Acting Deputy General Counsel.
[FR Doc. 78-18335 Filed 8-12-79; 8:45 am)
BILLING CODE 7710~12-M

39 CFR Part 257

Stamp Accountability at Philatelic
Outlets - -

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This change in postal
regulations authorizes a postmaster to
maintain postage stock {includes
stamps, stationery, and other philatelic
products) of up to $125,000 at each
philatelic outlet. Postage stock in excess
of the above amount, up to $250,000,
may be authorized upon approval at the
regionalJevel and with Headquarters’
concurrence. Existing regulations do not
provide a specific limit on the total
dollar amounts of philatelic items
authorized, and provide no methed for
requesting approval of philatelic items
in excess of $125,000.

EFFECTIVE DATE: July 13, 1979. -

FOR FURTHER INFORMATION CONTACT: ]0
Elaine Anderson, 245-4434,

In 39 CFR 257.3 revise paragraph
(e)(3)(v) to read as follows:

§257.3 Distribution and sale of stamps,
postal stationery and philatelic products.

* * * * *

(e) Sales Policies * * *

(3) Philatelic Outlets * * *

{v) Stamp Credit (Accountability).

(A) Philatelic outlets should maintain
a good working level of stamp stock,
stationery, and philatelic products to
encourage philatelic interest and to meet
the needs of collectors, Therefore,
postmasters may maintain a postage
stock of up to $125,000 for each
philatelic outlet at their office. This’
stock may be in excess of normal
authorized stock limits. -

(B) If operating requirements .
necessitate postage stock in excess of
$125,000, written notification must be
submitted to the appropriate Regional
Retail Branch requesting special
authorization. The Regional Retail
Branch, with concurrence of the
Regional Chief Postal Inspector, may
authorize postage stock up to $250,000. If
approved at the regional level, the -

_ réquest should be forwarded for

-

- Headquarters' concurrence to the

Philatelic Marketing Division, Office of
Consumer Marketing, Customer Service
Department.

{C) The total amount of annual shles
at the philatelic outlet must be included
with any request for authorization to
maintain a postage stock in excess of
$125,000 for that outlet. Such requests
will be approved only when the total
sales justify the increase in stock level.

(D) All clerks working in philatelic
outlets will be fully accountable for their

- own stamp credit. It is the responsibility

of the postmaster to provide adequate
security equipment for secure storage of
these credits at all times. This paragraph
(e)(3)(v) of this section does not apply to
the Philatelic Sales Branch. ‘

(39 U.S.C. 401, 404.)

W. Allen Sanders,

Acting Deputy General Counsel,

[FR Doc. 7916289 Filed 6-12-79; 8:45 am]
BILLING CODE 7710-12-M

POSTAL RATE COMMISSION
39 CFR Ch. Iil
[Order No. 284 Docket No. RM79-2]

Improving Government Regulations;
Order of the Commission Amending
Rules of Practice

June 7, 1979
AGENCY: Postal Rate Commission.
ACTION: Final Rules.

SUMMARY: Pursuant to its final plan for
implementing Executive Order 12044,
the Postal Rate Commission proposed
two amendments to its rules of practice,
one establishing procedures governing
the Commission’s in camera orders, the
other changing the description of a

" costing report that the Postal Service 1s

required to file periodically with the
Commission. Public comment
concerning these proposed amendments
was solicited in an Advance Notice of
Proposed Rulemaking (44 FR 2606,
January 12, 1979) and a Notice of
Proposed Rulemaking (44 FR 22479,
April 16, 1979). No comments wera
received, and we have decided to adopt
these amendments as initially published.

EFFECTIVE DATE: These amendments
shall become effective July 13, 1979,

_ FOR FURTHER INFORMATION CONTACT:

David F. Stover, Agsistant General
Counsel (Regulation), Suite 500, 2000 L
Street, N.W., Washington, D.C. 20268;
telephone 202-254-3830,
SUPPLEMENTARY INFORMATION:
Executive Order 12044 (43 FR 12664,
March 24, 1978) sets forth the President’s
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program for clarifying and improving
government regulations. The Postal Rate
Commission’s final plan for
implementing that executive order
includes-a procedure for annual review
of its rules of practice. As the first step
inthat procedure, the Commission
published an Advance Notice of
Proposed Rulemaking in the Federal
Register (44 FR 2606, January 12, 1979),
inviting public comments on specific -
. amendments proposed by the
- Commission governing voting
procedures for final acts of the
Commission, in camera orders, and a
technical amendment to our rules
concerning the costing reports that the
Postal Service is required to file
periodically with the Commission.

Subsequently, we severed the
proposed amendment relating to voting
requirements and adopted that-proposal
as a final rule (44 FR 7695, February 7,
1979). With respect to the two remaining
proposed amendments, the Commission
issued a Notice of Proposed Rulemaking
Bearing Docket No. RM79-2 (44 FR
22479, April 16, 1979), inviting a second
round of public comment. No comments
were received in response to either
notice. The Commission has decided,
therefore, to adopt these two proposed
amendments as initially published.
Accordingly, pursuant to 39 U.S.C. 3603
and 5 U.S.C. 5524, it is ordered that the
Commission's rules of practice and
procedure (39 CFR 3001) be amended as
follows, effective 30 days after
publication of this notice in the Federal
Register.

Part 3001 of 39 CFR is amended by
adding the following new section:

§3001.31a In camera orders.

(a) Definition. Except as hereinafter
provided, documents and testimony
made subject to in camera orders are
not made a part of the public record, but
are kept confidential, and only
authorized parties, their counsel,
authorized Commission personnel, and
court personnel concerned with judicial
review shall have access thereto. The
right of the presiding officer, the
Commission, and reviewing courts to
disclose in camera data to the extent
necessary for the proper disposition of
the proceeding is specifically reserved.

(b) In camera treatment of documents
and festimony. Presiding Officers shall
have authority, but only in those
unusual and exceptional circumstances
when good cause is found on the record,
to order documents or oral testimony
offered in evidence whether admitted or
rejected, to be placed in camera. The
order shall specify the date on which in
camera treatment expires and shall

include: (1) A description of the
documents and testimony; (2) a full
statement of the reasons for granting /n
camera treatment; and (3) a full
statement of the reasons for the date on
which in camera treatment expires. Any
party desiring, for the preparation and
presentation of the case, to disclose in
camera documents or testimony to
experts, consultants, prospective
witnesses, or witnesses, shall make
application to the presiding officer
setting forth the justification therefor.
The presiding officer, in granting such
application for good cause found, shall
enter an order protecting the rights of
the affected parties and preventing
unnecessary disclosure of information.
In camera documents and the transcript
of testimony subject to an in camera
order shall be segregated from the
public record and filed in a sealed
envelope, bearing the title and docket
number of the proceeding, the notation
“In Camera Record under § 3001.31a,”
and the date on which /n camera
treatment expires.

(c) Release of in camera information.
In camera documents and testimony
shall constitute a part of the confidential
records of the Commission and shall be
subject to the provisions of § 3001.42 of
this chapter. However, the Commission,
on its own motion without notice to any
affected party, may make in camera
documents and testimony available for
inspection, copying, or use by any other
governmental agency.

(d) Briefing of in camera information,

-In the submittal of proposed findings,
briefs, or other papers, counsel for all
parties shall make a good faith attempt
to refrain from disclosing the specific
details.of in camera documents and
testimony. This shall not preclude
references in such proposed findings,
briefs, or other papers to such
documents or testimony including
generalized statements based on their
contents. To the extent that counsel
consider it necessary to include specific
details of in camera data in their
presentations, such data shall be
incorporated in separate proposed
findings, briefs, or other papers marked
“confidential,” which shall be placed in
camera and become a part of the in
camera record.

The first sentence of paragraph (b) of
§ 3001.42 is amended to read as follows:

§3001.42 Public information and
requests.
L 3 * * * * -

(b) Public records. Except as provided
in § 3001.31a of this chapter, the public

* records of the Commission include:

39 CFR 3001.102(a)(2) is amended to
read as follows:

§3001.102 Filing of reports.
a L I 2
1 b

(2) Cost Segments and Components.
By the Commission.

David F. Harris,

Secretary.

{FR Dsc. 79-16370 Filed 6-12-79; 8:45 am)
BILLING CODE 7715-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 65
[FRL 1238-5]

Delayed Compliance Order for Sun Oil
Company of Pennsylvania

AGENCY: U.S. Environmental Protection
Agency. .

AcTiON: Final rule.

SUMMARY: By this rule, the
Administrator of U.S. EPA issues a -
Delayed Compliance Order to Sun Oil
Company of Pennsylvania (Sun Oil). The
Order requires the Company to bring air
emissions from its marketing terminals
at Cleveland, Dayton, Akron, Columbus
and Toledo, Chio into compliance with
certain regulations contained in the
federally approved Ohio State
Implementation Plan (SIP). Sun Oil's
compliance with the Order will preclude
suits under the Federal enforcement and
citizen suit provisions of the Clean Air
Act (Act) for violations of the SIP
regulations covered in the Order.

DATE: This rule takes effect on June 13,
1979.

FOR FURTHER INFORMATION CONTACT:
Pierre Talbert, Attorney, United States
Environmental Protection Agency,
Region V, 230 South Dearborn Street,
Chicago, Hlinois 60604, Telephone (312)
353-2082.

SUPPLEMENTARY INFORMATION: On
January 25, 1979, the Regional
Administrator of U.S. EPA’s Region V
Office published in the Federal Register
{44 FR 5160) a notice setting out the
provisions of a proposed Federal
Delayed Compliance Order for Sun Qil.
The notice asked for public comments
and offered the opportunity to request a
public hearing on the proposed Order.
No public comments and no request for
a public hearing were received in
response to the notice.

Therefore, a Delayed Compliance
Order effective this date is issued to Sun
Oil by the Administrator of U.S. EPA
pursuant to the authority of Section



33882  Federal Register / Vol. 44, No. 115 / Wednesday, June 13, 1979 / Rules and Regulations

113(d)(1) of the Act, 42 U.S.C. 7413(d)(1).  EPA or after the Order is terminated. If
The Order places Sun Oil on a schedule  the Administrator determines that Sun

to bring its marketing terminals at 0Oil is in violation of a requirement’
Cleveland, Columbus, Dayton, Akron contained in the Order, one or more of
and Toledo into compliance as the actions required by Section 113{d)(9)
expeditiously as'practicable with _of the Act will be initiated. Publication
Regulation AP-5-07, a part of the of this notice of final rulemaking
federally approved Ohio State constitutes final Agency action for the

Implementation Plan. Sun Oil is unable  purposes of judicial review under

to immediately comply with this " Section 307(b) of the Act.

regulation. The Order also imposes U.S. EPA has determined that the ‘
interim requirements which meet Order shall be effective upon  _
Sections 113(d)(1)(C) and 113(d)(7) of the  publication of this notice because of the
Act, and emission monitoring and need to immediately place Sun Oil on a

reporting requirements. If the conditions  schedule for compliance with the Ohxo
of the Order are met, it will permit Sun State Implementation Plan.

Oil to delay compliance with the SIP
. J Authority—42 U.S.C. 7413(d), 7601.
regulation covered by the Order until Dated: June 5, 1078,

July 1, 1979. e e
R . . ouglas Costle,
Compliance with the Order by Sun Oil Administrator.

will preclude Federal enforcement I ideration of the § .
action under Section 113 of the Act for Chn ‘ionil ‘fn,? t110n4g f 31 oeegg lngt:
violations of the SIP regulation covered F éip eer 0 Iltle ot the 5’ ; o
by the Order. Citizen suits under Section 5 ell eral Regulations is amended as
304 of the:Act to enforce against the ollows: .
source are similarly precluded. . Part 65—Delayed Compliance Orders
Enforcement may be initiated, however,
for violations of the terms of.the Order,
and for violations of the regulation
covered by the Order which occurred
before the Order was issued by U.S.

1. By adding the following entry to the
table in Section 65.400:

Section 65.400 Federal Delayed
Compliance Orders issued under Section
113(d)(1), (3), and (4) of the Act.

65.400 Federal Delayed Compliance Orders

- Dateof FR  SIP regulation Final compli
Source ‘Location Order No. proposal involved date
N - . . N . .

Sun Oil Co., of P yivani Columb .. EPA~5-79-A-36.c.. Jar. 25, 1979.. AP-5-07 ........... July 1, 1879.
. Cisveland EPA-5-79-A-37...... Jan. 25, 1979.... AP-5-07 July 1, 1979,
Akron ... EPA~-5-79-A-38._= Jan. 25, 1979... AP~5-07 ........ July {, 1979.
' Dayton EPA-5-79-A-39..0.. Jan 25, 1979.... AP-5-07 .ccenemn. July 1, 1979,
PR Toledo ceenn EPA-5-79-A-40...... 'Jan. 25,1979... AP-5-07 .......... July 1, 1979,

. . T e . - - -

[FR Doc. 79-18435 Filcd 8-12-79; 8:45 am]
BILLING CODE 6560-01-M

i
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Proposed Rules

Federal Register
Vol. 44, No. 115

Wednesday, June 13, 1979

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

[10-CFR Part 2]

Study of Nuclear Power Plant .
Construction During Adjudication;
Request for Public Comments

AGENCY: Nuclear Regu]atory
Commission.

ACTION: Request for comments.

sUMMARY: The Nuclear Regulatory
Commission’s Advisory Committee on
Construction During Adjudication is
studying several aspects of the
Commission’s licensing procedures. The
Advisory Committee is seeking the
views of the public on the Commission's
“immediate effectiveness” rule (10 CFR
2.764). That rule provides that a
construction permit can be issued on the
basis of an initial decision of an Atomic
Safety and Licensing Board even though
that decision is subject to further review
within the Commission. The Committee
believes that the views of the public on
the rule would be of help to it in’
evaluating the rule’s operation and
impact and in assessing possible
changes for improving the licensing
procedures.
DATES: Comments must be received by -
July 6, 1979.
ADDRESS: Send comments to: Secretary
of the Commission, Nuclear Regulatory
Commission, Washington, D.C. 20555,
ATTN: Docketing and Service Branch.
Copies of all comments received may
be examined in the Commission’s Public
Document Room at 1717 H Street, N.W,,
Washington, D.C. 20555.
FOR FURTHER INFORMATION CONTACT:
Stephen S. Ostrach, Office of the
General Counsel, Nuclear Regulatory
Commission, Washington, D.C. 20555,
(202) 634-3224.

SUPPLEMENTARY INFORMATION: The
Nuclear Regulatory Commission’s
Advisory Committee on Construction
During Adjudication is seeking the
views of the public on the Commission's

“immediate effectiveness” rule (10 CFR
2.764). The views of those who have
participated in licensing proceedings in
which the rule was significant are of
particular interest. In addition to general
views, the group wishes public comment
on a number of specific questions about
the rule. Comments must be received by
July 6, 1979, and should be submitted to
the Secretary of the Commission,
Nuclear Regulatory Commission,
‘Washington, D.C. 20555, ATTN:
Docketing and Service Branch. Copies of
all comments received may be examined
in the Commission's Public Document
Room at 1717 H Street, N.W.,
Washington, D.C. 20555. Further
information may be obtained from
Stephen S. Ostrach, Office of the
General Counsel, Nuclear Regulatory
Commission, Washington, D.C. 20555,
(202} 634-3224.

The Nuclear Regulatory Commission”
has established an Advisory Committee
on Construction During Adjudication.
The Committee is studying several
aspects of the Commission's licensing
procedures including, in particular, the
Commission's “immediate
effectiveness” rule (10 CFR 2.764). That
rule provides that a construction permit
can be issued on the basis of an initial
decision of an Atomic Safety and
Licensing Board even though that
decision is subject to further review
within the Commission.

The Committee believes that the -
views of the public on the rule would be
of help to it in evaluating the rule’s
operation and impact and in assessing
possible changes for improving the
licensing process. The views of those

. who have actually participated in

nuclear licensing proceedings in which
the rule played a significant role are of
particular interest to the group. The
questions given below have been
provided principally as an aid to those
persons with actual experience in
licensing proceedings, but they may be
answered by any person. The group
desires the views of parlies associated
with each of the different interests in
licensing cases.

If each viewpoint on the rule is
presented fully by these comments, the
Committee will be able to formulate its
recommendations to the Commission
with confidence that it has taken into
account a fair balance of all viewpoints.
The questions concerning which

respondents views are desired are as
follows:

1. In a general way, how were the
proceedings in which you participated
affected by the rule permitting
construction during agency appellate
review? If there had been no such rule
during appellate review, how would the
proceedings have been different?

2. Was the appellate resolution of any
issue which you appealed prejudiced by
ongoing construction during the .
pendency of the appeal?

3.1f so, please state the case, issue
and elaborate the details, citing specific
references (i.e., briefs, decisions,
transcripts, etc.) which you believe
indicate such prejudice.

4. In these proceedings, how long after
the issuance of a limited work.
authorization or a construction permit
did the principal environmental impact
of construction accur? How did the
timing of this impact affect the
proceeding? Should consideration be
given to changing the order in which
issues are decided (currently NEPA and
site suitabilitiy first, safety second)?

5. Was a stay of construction sought
pending appeal? Did construction during
the pendency of the stay request affect
the proceeding? If so, how? Was an
evidentiary hearing held on the stay
request? Did such hearing (or the lack
thereof) affect the disposition of the
request?

6. Was interlocutory review
{certification or referral) sought during
the proceeding? If interlocutory review
had been available, would that review
have improved the proceeding? Should
consideration be given to adoptinga
standard for interlocutory review which
would facilitate an early appellate
decision on the inclusion or exclusion of
issues in the proceeding?

7. The following are some possible
alternatives to the present rules. What
effect would these alternatives have had
if they had applied to the proceedings in
which you parhmpated? Do you believe,
based on your experience, that any of
these alternatives should be adopted?

a. Delay effectiveness of Licensing
Board decisions:

1. By 10 or 15 days, to allow parties to
prepare stay motions for the Appeal
Board.

2. Until the Appeal Board rules on any
stay motion before it.
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. 3. Until the Commission rules on a
stay.

4, Until the Appeal Board rules on the -

merits.

5. Until the Commission rules on the
merits. .

[This last suboption would in effect
repeal the immediate effectiveness rule.]

b. Restrict effectiVeness to certain
cases, in which immediate effectiveness
is less likely to create problems. The -
following are examples:

1. The case is uncontested.

2. The decision is unanimous.

3. Applicant requests immediate
effectiveness and no good is shown to
delay. -

4, Applicant shows urgency and no
good cause is shown to delay.

5. The design is an approved standard
design. I ’

6. For custom plants, design definition
is well along toward final design
(meeting design status criteria which ~
would be specified).

7. The case involves a subsequent unit

-~ for a site already approved for at least
one unit, ’ '

8. The site has been reviewed and
received final Commission approval.

‘c.’Restrict the amount of work the
applicant may do in reliance upon the
Licensing Board's decision:

1. Up to some dollar limit on:

—fotal commitments, or

—site-dependent commitments. .

2, To certain kinds of work {e.g., items
which require long lead-time, or have
low impact).

3. To exclude certain items, either
because they would have high or
irreparable environmental impact, or
because they depend upon resolution of
contested issues.

_ d. Allow initial decisions to become
immediately effective only if the -
authorization or permit has certain
conditions attached. For examples:

1. A requirement to restore the site if
the favorable Board decision is
ultimately reversed. .

2. Conditions on the construction
sequence or schedule (to limit
environmental damage during appellate
review and to safeguard againstan™ -~
applicant rushing to build up a sunk-cost
case against later reversal).

e, Alter stay standards while leaving
the immediate effectiveness rule in
place. Following are examples of

-alternative standards: ‘

1. Alter the burden or proof on stays.

2. Grant a stay when the Appeal
Board confirms the existence of an
important policy or legal issue
appropriate for Commission review.

3. Make stay standards vary
according to the issue on which appeal
is taken:

(a) Environmental as contrasted with
safety issues, . '

(b) Site-related issues.

f. Change appellate procedures so as
to permit the Commission or the Appeal
Board to reach certain issues earlier.

_Following are examples of such changes:

1. Allow interlocutory appeals for
issues (such as siting) which require
decision.

2. Certify questions more frequently to
the Appeal Board and the Commission.

.3. Establish a mechanism for the
Commission to monitor proceedings of
lower boards. ]

4, Expedite decisions on issues
affected by construction during
adjudication.

8. It would also be helpful to have the
public’s views on aspects of the
immediate effectiveness or stay rules

“which the above questions may not
specifically address. If you are in favor
of the present rules as they are now
written, please give us your reasons.
Also, please discuss any alternatives to
or changes in the present immediate
effectiveness rule (§ 2.764) or stay .
eriteria (§ 2.788) which you feel may be
appropriate.

Dated at Washington, D.C. this 8th day of
June 1979.

Gary Milkollin, ~

Chairman.

[FR Doc. 79-18366 Filed 6~12-79; 8:45 am}
BILLING CODE 7590-01-M

SMALL BUSINESS ADMINISTRATION

_ [13 CFR Part 125]

Procurement Assistance; Assistance

to Small Business in Federal
Contracting Programs

AGENCY: Small Business Administration.
ACTION: Proposed Rules.

.SUMMARY: This proposed rule
implements the Small Business Act as
amended by Pub. L. 95-507 with respect
to programs rendering assistance to
small businesses in Federal prime and
subcontracting. Additionally, it is
designed to eliminate obsolete functions

. an unnecessary regulations while at the

same time updating, simplifying, and
clarifying the functions and activities
currently operational in the various
programs to assist small businesses
pursuing and engaged in Federal
contracting, other than that covered in
Part 124 (The Small Business and

Capital Ownership Development
Program).

pAaTES: Comments must be received on
or before August 13, 1979.

ADDRESSES: Comments, submitted in
duplicate are to be addressed to the
Associate Administrator for
Procurement Assistance, Small Business
Administration, 1441 L Street, NW,,
Washington, D.C. 20416.

FOR FURTHER INFORMATION CONTACT:
Edward N. Odell, Deputy Director,
Office of Procurement and Technical
Asgistance, Small Business
Administration, 1441 L Street, NW,,
Washington, D.C. 20416, telephone (202)
653-6332.

SUPPLEMENTARY INFORMATION:
Previously 13 CFR Part 124 contained
rules and regulations covering programs
designed to render management,
technical, and procurement assistance,
The latter included the business
development program for companies
owned and controlled by socially or
economically disadvantaged
individuals. To be in consonance with
the organizational changes mandated by
Pub. L. 95-507 amending the Small
Business Act as well as to reflect
internal administrative reorganizations, *
13 CFR Part 124 was used to cover the
business development program cited
above. Management and some technical
assistance programs regulatory coverage
was designated as 12 CFR Part 129,
Procurement Assistance is now being
presented as 13 CFR Part 125.

The provisions contained in Part
124.8{b) 1 and 2 are now covered in Part
125.4, 6, 8 and 10. Part 124.8(b)3 has been
eliminated as obsolete, Part 124.8(b}4
through 12 (excepting 124.8(b)6) are now
contained in Part 125.6 through .9, Part
124.8(b)6 is properly part of the Size
Standard Regulation and is covered in
Part 121, The matter covered by Part
124.8-3 dealing with management
assistance is properly located under Part
129. Part 124-5 and 6 have been
eliminated as obsolete while Part 124.8-
4, is now to be found under Part 125.6,
Part 124.8-7 is covered in Part 129
entitled Management Assistance Part
124.8-7 through 17 is now contained in
Parts 125-5 through 10. What was
previously entitled “Part 125—Research
and Development Assistance" is now
covered under part 125,10, *Part 126—
Defense Production Pools” isspresented
now under 125.7 “Part 127—]Joint Sgt
Asides” is covered in Part 125.6 and .8,

Notice is hereby given that pursuant
to the authority contained in Section
5(b)(6) of the Small Business Act, 15
U.S.C. 634, it is proposed to delete
§ 124.8-3 through § 124.8-17 from 13 CFR
Part 124; fo delete 13 CFR Parts 126 and
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127 in their entirety; and to revise Part
125 of Chapter I, Title 13 of the Code of
Federal Regulations, as set forth below.

Dated June 6, 1979, ‘
William H. Mauk, Jr.,
Acting Administrator.

Revision 1

PART 125—PROCUREMENT ‘
ASSISTANCE

Sec.
125.1 Policy.
125.2 Definitions.

Procurement Assistance -

1253 Introduction. )
1254 Statutory Provisions.

Office of Procurement and Technical
Assistance .
125.5 Certificate of Competency.
Prime Contracts Assistance.
Defense Production Pools.
Property Sales Assistance.
1259 Subcontracting Assistance.
125.10 Technology Assistance

Authority: Sec. 5, Small Business'Act, 15
U.S.C.634. :

§125.1 Policy.

-- It is the policy of the United States
that small concerns and small business
concerns owned and controlled by
socially and economically )
disadvantaged individuals shall have
the maximum practicable opportunity to
_ participate in the performance of
contracts let by any Federal agency. The
Small Business Administration will aid,
counsel, and assist, insofar asis -
possible, small business concerns to
insure that a fair proportion of the total
purchases and contracts or subcontracts
for property and services for the
Government (including but not limited to
coniracts or subcontracts for equipment,
materials and supplies; maintenance,
repair, construction and architect-
engineer services; research,
development, test and evaluation) are
placed with small business concerns
and small business concerns owned and
controlled by socially and economically
disadvantaged individuals to insure that
a fair proportion of the total sales of
Government property be made to such
enterprises; and to maintain and
strengthen the overall economy, well-
being and security of the Nation.

§125.2° Definitions.

For purposes of this part:

(a) “Administrator" means the
Administrator of the Small Business
Administration. .

_(b) “SBA" means the Small Business
Administration.

(c} “Small business” means a business

which qualifies as a small business

under the small business size standards
requirements, Part 121 of this chapter,
and includes small concerns owned and
controlled by socially and economically
disadvantaged individuals under the
definition thereof in Part 124 of this
chapter.

(d) The terms “procurement” and
“acquisition" are used interchangably
throughout.

(e) The term “Federal agency" as used
herein does not include the U.S. Postal
Service or the General Accounting
Office. )

(f) The term “Government
procurement contract” means any
contract for the procurement of any
goods or services by any Federal

~ agency.

Procurement Assistance

§125.3 Introduction.

The regulations in this part implement
the Procurement Assistance Programs of
the Small Business Administration. The
Office of the Associate Administrator
for Procurement Assistance establishes
SBA policy for and issues directives to
carry out the nationwide operation of
{currently) five major programs:
Certificate of Competency; Prime
Contracts Assistance; Property Sales
Assistance; Subcontracting Assistance;
and Technology Assistance, The five
programs are involved in aiding small

" business firms to obtain a fair share of

Federal Government procurement
contracts and subcontracts and Federal
Government resources. -

§ 125.4 Statutory Provislons Summarized.

SBA Procurement Assistance is
authorized, as of the date of this
regulation, under Sections 8{(b) (15 U.S.C.
637(b)); 8(d) (15 U.S.C. 637(d)); 9 (15
U.S.C. 838); 11 (15 U.S.C. 840); (15 U.S.C.
843); 15 (15 U.S.C. 644); 222 (41 U.S.C.
405(a)); (40 U.S.C. 401 note); and 223(a)
(15 U.S.C. 637(b)) of the Small Business
Act, as amended.

(a) Section 8(b) authorizes the SBA—

(1) To provide procurement and
technical assistance to small business
concerns by advising and counseling on
matters in connection with Government
procurement {including certain Federal
prime contractor procurements) and
property disposal, and on policies,
principles, and practices of Federal
Government acquisition;

{2) To obtain from any Federal
department, establishment or agency
engaged in procurement, or in the
financing of procurement or production,
or in the disposal of Federal property,
such reports concerning the letting of
and compliance with contracts and
subcontracts, solicitations of bids or

proposals, time of sale, or otherwise as
it may deem appropriate in carrying out
its functions under the Small Business
Act, as amended;

(3) To certify to Government
procurement officers, and officers
engaged in the sale and disposal of
Federal property with respect to all
elements of responsibility, including but
not limited to the competency,
capability, capacity, credit, integrity,
perseverance and tenacity, of any small
business concern or group of such
concems to perform a specific
Government contract;

(4) To review a Government
procurement officer’s finding that an
otherwise qualified small business
concern may be ineligible due to the
provisions of Section 35{a) of Title 41,
United States Code (the Walsh-Healey
Public Contracts Act); i

(5) To make a complete inventory of
all productive facilities of small
business concerns or to arrange for such
inventory to be made by any other
Governmental agency which has the '
facilities; and

(6) To assist small business concerns
to obtain Government contracts for
research and development; to assist
small business concerns to obtain the
benefits of research and development.
performed under Government contracts
or at Government expense; to provide
technical assistance to small business
concerns ta accomplish this purpose;
and to insure that a fair proportion of.
Government contracts for research and
development be placed with small
business concerns.

(b) Section 8(d) authorizes the SBA— -

. (1) To review solicitations requiring
the submission of subcontracting plans
to determine the maximum practicable
opportunity for small business concerns
and small business concerns owned and
controlled by socially and economically
disadvantaged individuals to participate
as subcontractors in the performance of .
any contract resulting from any
solicitation, and submit findings which
shall be advisory in nature to the
appropriate Federal agency;

(2) To assist Federal agencies and
businesses in complying with their
subcontracting responsibilities (Section
8(d) of the Small Business Act; as
amended) including the formulation of
subcontracting plans for contracts to be
let pursuant to the negotiated method of
procurement;

(3) To obtain reports from Federal
prime contractors and subcontractors
demonstrating the extent of compliance
with the contract provisions for small
and disadvantaged subcontracting; and
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(4) To evaluate compliance with
subcontracting plans, either on a
contract-by-contract basis, or in the case
of contractors having multiple contracts,
on an aggregate basis. T

(c) Section 8{(d)} provides—

(1) That each Government
procurement prime contract and any
amendment or modification thereto, and

.each subcontract let thereunder, which
may exceed $1,000,000 in the case of
construction projects or $500,000 in
every other case, except those which (i)
will be performed entirely outside of any
state, territory or possession of the -
United States, the District of Columbia,
or the Commonwealth of Puerto Rico; (ii)
are for personal services; or (iii) are
awarded to small business concerns;
shall contain a mandatory provision for
timely submission by the apparent
successful bidder or offeror of an
acceptable subcontracting plan that
reflects maximum practicable-
opportunities for participation by and
utilization of, to the fullest extent
consistent with efficient contract -
performance, small and small
disadvantaged business concerns to
perform subcontracts to be let
thereunder;

(2) That any contractor or
subcontractor who fails to comply in
good faith with the mandatory
subcontracting provisions of a
Government procurement contract or *
subcontract thereunder shall be found in
material breach of such contract or
subcontract. ’ :

(d) Section 9 authorizes the SBA—

(1) To consult with and make
recommendations to all Government
agencies for the purpose of providing
small business concerns assistance,
including technical assistance, to obtain
(i} Government contracts for research
and development, and (ii) the benefits of
research and development performed
under Government contracts or at
Government expenses; and to conduct
studies, with the cooperation of
Government agencies, of Government
procurement or funding of research and
development effort;

(2) To assist and encourage small
business concerns to jointly undertake
programs for research and development ~
through such corporate or other
mechanism appropriate for the purpose
and to approve, after congultation with
the Chairman of the Federal Trade
Commission and with prior
authorization of the Attorney General,
any agreement between small business
firms providing for such a joint program.

(e) Section 11 provides that small
business concerns may be authorized
and encouraged, if found to be in the

public interest as contributing to the .
national defense, to enter into voluntary
agreements and programs to form ’
Defense Production Pools for the
purpose of furthering the objectives of
the Small Business Act.

(f) Section 14 authorizes the SBAto
make a fair charge for the use of
Government-owned property as and to
the fullest extent it deems practicable,
and to make and let contracts on a basis
that will result in recovery of the direct
costs which it incurs in so doing.

{g) Section 15 provides—

- {1) That small business concerns shall
be awarded any Government
procurement contract, or any part
thereof, and any-contract for the sale of
Government property, as to which it is
determined by the SBA and the
procurement or disposal contracting
agency to be in the interest of (1)
maintaining or mobilizing the Nation’s
full productive capacity, (2) war or
national defense programs, (3) assuring
that a fair proportion of the total
purchases and contracts for property
and services for the Government are

"placed with small business concerns, or-

(4) assuring that a fair proportion of the
total sales of Government property be
made to small business concerns; and

“that any failure of the SBA and

contracting agency to reach agreement
shall cause the SBA Administrator to
submit the matter to the Secretary or
head of the appropriate department or
agency for determination;

(2) That the head of each Federal
agency will provide the SBA a report at
the conclusion of each fiscal year on the

. extent of participation by small business

concerns, and by small disadvantaged
business concerns in procurement
contracts, which report shall contain the
rationale and justification for any failure
by the Federal agency to meet

-established goals for review,

consolidation and submission to the .

- Select Committee on Small Business of

the Senate and the Committee on Small
Business of the House of
Representatives;

{3) That separate goals for the
participation by small business concerns
and small disadvantaged business
concerns in Government procurement
contracts shall be established annually
by the head of each Federal agency
following consultation with the SBA,
and that the Administrator of the Office
of Federal Procurement Policy shall
establish the goal whenever there is

" disagreement between a Federal agency

head and the SBA;

(4) That exclusive small business set-
asides are authorized for Government
procurements or architect and

i ~

engineering services, and research,
development, test and evaluation;

(5) That each Government contract for
procurement of goods or services which
has an anticipated value of less than
$10,000 and is subject to small purchase
procedures shall be set aside
exclusively for small business concerns
unless the contracting officer is unable
to obtain competitive offers from at least
two small business concerns;

(6) That a method of prompt payment
to contractors which also minimizes
paperwork shall be employed whenever
circumstances permit for Government
procurement contracts effected under
small purchase procedures;

(7) That an "Office of Small and
Disadvantaged Business Utilization"”
shall be established in each Federal
agency having procurement powers, and
that management of such office shall be
vested in an employee of each such
agency who shall be known as the
"Director of Small and Disadvantaged
Business Utilization" and who shall—

{i) Be appointed by the head of such
agency, and be responsible only to, and
report directly to, the head of such
agency or to his deputy;

(ii) Be responsible for implementation
and execution of the Federal agency's
functions and duties under Sections 8
and 15 of the Small Business Act as
amended, and have supervisory
authority over such agency personnel to
the extent of their functions and duties
thereunder;

(iii) Cooperate and consult on a
regular basis with the SBA relative to
carrying out the Federal agency's
functions and duties under Sections 8
and 15 of the Small Business Act, as
amended; and

(iv) Assign to each acquisition activity
within such Federal agency to which the
SBA has a procurement center
representative assigned, a small
business technical advisor (A) who shall
be a full-time employee of the activity
and well-qualified, technically trained,
and familiar with the supplies or
services purchased at the activity, and
(B) whose principal duty shall be to
assist the assigned SBA procurement
center representative in carrying out his
duties and functions relating to Sections
8 and 15 of the Small Business Act, as
amended.

~(h) Section 222 of Pub. L. 95-507
provides—

(1) That in formulating Federal .
procurement procedures which govern
the acquisition process for all -
Government procurement requirements,
the Administrator of the Office of
Federal Procurement Policy shall, in
consultation with the SBA, conduct
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analyses of the impact on small
business concerns;
(2) That the forthcoming Federal
. Acquisition Regulation directed by,
Public Law 93-400 incorporate revised
Government procurement regulations
which provide for simplified bidding,
contract administration, and contract
performance procedures for small
business concerns.

(i) Section 223(a) of Pub. L. 95-507
provides that any small business
concern shall be provided upon its

_request, in connection with any
Government procurement contract to be
let by any Federal agency, except in the

- case of a contract which will be
performed entirely outside any state,
territory or possession of the United
States, the District of Columbia or the
Commonwealth of Puerto Rico, or which
is for personal services—

{1) The applicable bid set and
specifications;

{2) The name and telephone number of
an employee of such agency to answer
questions with respect to such contract;
and o

{3) Adequate citations to each major
Federal law or agency rule with which
small business concerns must comply in
performing such contract.

Office of Procurement and Technical
- Assistance N

§ 125.5 Certificate of competency
program.

The Certificate of Competency (COC)
Program is authorized under Sections
8(b)(7)(A), (B), and {C) of the Small
Business Act. A COC is a written
instrument issued by SBA to a
Government contracting officer,
certifying that a small concern (or group
of such concerns) named therein
possesses the responsibility to perform a
specific Government procurement {or
sale) contract. .

(a) Government procurement officers
and officers engaged in the sale and
disposal of Federal property, upon
determining and documenting that a
small business lacks certain elements of
responsibility, including but not limited
to competency, capability, capacity,
credit, integrity, perseverance, and
tenacity, notify SBA of such
determination. Award is withheld by the
contracting officer for a period of up to
15 working days following the date of
receipt by SBA of notice of such
determination (with appropriate
documentation]) in order to permit SBA
to investigate the elements referred and
certify as to the bidder's responsibility
with respect to the elements referred.

{b) Upon receipt of this notification,
SBA personnel then contact the
company concerned to inform it of the
impending decision and to offer an
opportunity to apply to SBA for a COC.
A concern wishing to apply to SBA fora
COC advises the SBA regional office for
the geographic area within which the
concern is located. Upon timely receipt
of required documentation, a team of
SBA personnel is sent to the.firm to
investigate the responsibility of the
applicant as to the specific elements of
responsibility referred to SBA and make
recommendations to the regional
director.

{c) If the regional director’s decision is
negative, the COC is denied and both
the firm and procuring activity are
notified. If the regional director's
decision is affirmative and the
procurement is less than $500,000, the
regional director issues a COC. For
procurements in excess of $500,000, if
the regional directoir recommends
issuance of the certificate, the Associate
Administrator for Procurement
Assistance, SBA Central Office, causes
a review to be made and either issues or
denies the certificate. If the Associate
Adininistrator's decision is negative, the
firm and procuring activity are so
informed; if affirmative, a letter,
certifying the responsibility of the firm
as to the elements of responsibility
referred (the Certificate of Competency)
is sent to the procuring activity and the
applicant informed of such issuance by
the regional office. By terms of the Small
Business Act, as amended, the COCis _
conclusive as to responsibility.
Contracting officers are directed to
award a contract without requiring the
firm to meet any other requirement with
respect to responsibility.

(d) The notification to an unsuccessful
applicant concern will briefly state the
reason for denial and inform the
applicant that a meeting may be
requested with the appropriate SBA
regional personnel to discuss the
reasons for denial. Upon receipt of a
request for such a meeting, the
appropriate regional personnel will

-confer with the applicant and explain
fully the reasons for SBA’s action.
However, such conference will be for
the sole putpdse of enabling the
applicant to improve or correct
deficiencies and will not constitute a
basis for reopening the case in which
the certificate was denied.

(e) After a COC is awarded for
capacity or credit and the contract is let
to the applicant, SBA keeps a close
watch on the progress. Monthly checks
are made by SBA field personnel who
report directly to the Central Office on

the status of the contract. In this way
SBA technical assistance is constantly
available to the contractor.

{f) A manufacturing, construction or
service concern shall not be eligible for
a COC unless it performs a significant
portion of the contract with its own
facilities and personnel to assure SBA
that the bidder is a manufacturing,
construction or service concern.

{g) An independent small business
dealer, distributor or wholesaler shall be
eligible for a COC only when it is
responding in its own name to a non-set-
aside procurement, and the items to be
furnished under the contract will be
manufactured in the United States, and
the small non-manufacturer alone bears
the responsibility for suceess or failure
in supplying those products. In the event
of a tie bid, preference shall be given to
the concern supplying the product of a
small business. Should the product of a
large business be supplied, that preduct
and the responsibility of the
manufacturer must be acceptable to the
procuring activity. The responsibility of
the small business dealer is ceritifed,
not the manufacturer.

(b) A Government procurement officer
documenting that a small concernis
ineligible due to the provisions of
Section 35(a) of Title 41, U.S.C. (the
Walsh-Healey Public Contracts Act)
notifies SBA of such determination. SBA
may certify that the concern is eligible
for the specific contract or concur with
the finding of ineligibility and refer the
matter to the Secretary of Labor for final
disposition. Brokers are not eligible for a
CcOocC.

(i) SBA by law issues a certification
on the basis that officers of the
Government having procurement or
property disposal powers are directed to
accept such certification as conclusive,
and shall let the contract to such
concern without requiring it to meet any
other requirement of responsibility or
eligibility.

§125.6 Prime contracts assistance.

In accordance with specific provisions
of the Small Business Act, as amended,
the Small Business Administration,
develops, establishes and implements
Pprograms to increase the share of
Government prime contracts awarded to
small business concerns, including small
business concerns owned and controlled
by socially and economically
disadvantaged individuals; to assist
those small business firms having
procurement and contract .
administration problems involving the
Federal acquisition agencies; and to
assist such concerns to form small
business production or research and-
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development pools. Federal acquisition
regulations and instructions serve as the
procedural vehicle for implementation of
the Government's small and small
disadvantaged business acquisition
policy as declared in the Small Business
Act. The effort to increase prime
contract awards to small and small

- disadvantaged business concerns is

concentrated in the early stages of the
procurement cycle. The SBA has
procurement center representatives
stationed at Federal installations which
have major buying programs. SBA :
procurement center representatives
accomplish their mission in coordination
with small business*specialists, and
with small business technical advisers
assigned to Federal acquisition
aclivities, whose principal duties
include responsibility for assisting SBA
procurement center representatives in
the performance of all prime contracting .
assistance duties and functions
emanating from the Small Business Act,
as amended. The SBA Prime Contracts
Assistance Program is designed to cause
the procurement center representatives
to carry out the following functions in
connection with the acquisition of
Federal procurement requirements:

(a) Represents the SBA in all Prime
Contracts Assistance matters at Federal
acquisition installations; ~

{b) Screen proposed Government
procurements which the acquisition
agencies’ contracting officials and small
business specialists or small business’

" technical advisors do not recommend,

including those recommended initially
but later withdrawn, for small business
set-asides, and small business labor

. surplus area set-asides, as appropriate,

for possible set-aside action, either
partial or total, by the SBA. In
appropriate instances, appeal SBA
initiated set-asides denied by the heads
of acquisition activities to the secretary’
of the department or head of the-agency
through the Associate Administrator for
Procurement Assistance, SBA Central
Office;

(c) Representes the entire small
business community to the Federal
acquisition agencies and initiate
activities necessary to provide an
optimum climate for participation in the
Government'’s contracting system;

(d) Review regulations and
instructions of Federal acquisition
agencies and activities for potential
impact on small and small
disadvantaged business concerns
involved in Government procurement,
and make recommendations through the
Associate Administrator for
Procurement Assistance for resolutions
of provisions deemed prejudical to small

or small disadvantaged business
concerns at the highest necessary levels
of the acquisition agencies;

(e) Review and evaluate the small
business programs of individual Federal
acquisition actitities, 'and make
recommendations either directly to the
activities or through the Offices of
Procurement and Technical Assistance,
SBA Central Office, to the Federal
department or agency which, when
implemented, improve program
effectiveness and results;

(f) Recommend potential small and
small disadvantaged business sources
for the contracting agencies’ use in their
procurement solicitations;

(g) Assist the acquisition agencies and
activities in establishment of goals for
awards to small business concerns and
to small business concerns owned and
controlled by socially and economically
disadvantaged individuals, and
periodically report progress toward
attainment thereof to the Associate
Administrator for Procurement
Assistance, SBA Central Office;

. (h) Sponsor and participate in
conferences and training courses, public
and Government, designed to provide
information and counsel to increase
small and small disadvantaged business
participation in Government -
procurement;

(i) Establish local operating
procedures at and in conjunction with
individual acquisition activities, within
policy guidelines and direction of the
Associate Administrator for -

“Procurement Assistance, SBA: Central
Office, designated to efficiently and
effectively utilize Federal agency small
business technical advisors in the
discharge-of their statutory responsbility
and performance of their principal duty

” to assist SBA procurement center

representatives in achieving the,
congressional objective of providing
maximum procurement opportunities for
small and small disadvantaged business
cohcerns; ‘

(3) Advise, counsel and assist small
and small disadvantaged business
concerns which are having procurement
or contracting problems with an
acquisition or contract administration
activity; -

(k) Advise and guide small and small
disadvantaged businesses in doing
business with the Government;

(1) Counsel small and small
disadvantaged businesses on how to
prepare and submit bids and proposals,
and obtain prime contracts and
subcontracts;

(m) Assist small and small
disadvantaged businesses in getting
their names placed on bidders’ lists, and

in obtaining drawings and specifications
for proposed purchases, and offer
related services, which include
supplying leads on research and
development projects;

{n) Review terms, conditions and
specifications of solicitations for bid or
proposal offerings to ascertain, insofar
as possible, that maximum contract and
subcontract opportunities are afforded
to small and small disadvantaged
business concerns as required by the
Small Business Act, as amended:

(o) Coordinate, as possible, with
confracting officials in determining
acceptability of proposed subcontracting
plans to provide maximum practicable
opportunities for small and small
disadvantaged businesses; and advise
the head of the acquisition activity and
the Associate Administrator for
Procurement Assistance, SBA Central
Office, in cases of disagreement with
contracting officials; :

(p) Identify procurement requirements
for potential 8(a} contracting action by
officials of the Associate Administrator
for Minority Small Business and Capital
Ownership Development as a result of
screening Government procurement
requisitions.

§125.7 Defense production pools.

(a) Defense Production Pools, which
involve the voluntary pooling of small
business concerns, are authorized for
the purpose of furthering the objectives
of the Small Business Act. Such pools, if
their pooling agreements are approved,
enjoy certain immunities from the
antitrust laws and the Federal Trade
Commission.

(b) An approved pool is treated the
same as any other bidder or contractor
for procurement purposes. A member
company of a pool is not precluded from
submitting bids or proposals on other
procurements but its bid or proposal will
not be considered if it has participated
in a bid or proposal submitted by its
pool. However, the existence of a

" production pool agreement may affect

the responsibility of a pool member
company in the consideration of its
individual bid or proposal.

(c) To qualify as & pool, the group
members must; -

(1) Associate for the purpose of
procuring contracts—or to effectuate the
purposes of the Small Business Act;

(2) Enter into a pool agreement
controlling their organization,
relationship and procedures:

(3) Secure approval under either the
Defense Production Act or the Small

Business Act

(d) Bids or proposals of an approved
pool may be submitted by the pool in its
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own name or by an individual member if
the bid or proposal specifies that it is
made on behalf of the pool. If a bid is
not so submitted, it is not eligible for
award. Contracting officers may rely

" upon a copy of the SBA notification of

approval as proof of such approval.

(e) Unincorporated pools, before
award of a contract, must furnish a
certified copy of a Power of Attorney
from each member who is to participate
in the performance of the contract. The
Power of Attorney must designate an
agent to execute the bid, proposal, or
coniract for the member.

(f) Any group of small business
concerns which wishes to form a pool
should request the SBA district office to
arrange a meeting. The names and
addressés of all such concerns which
are considering participation in the pool
shall be provided to SBA along with
information as to the kinds of
businesses in which they are engaged,
and the name of a representative of each
participant who should be invited to the
initial meeting to be held at the SBA
district office. The purpose of the
meeting is to explore, with the SBA
representative, the desirability of
forming a pool, the proposed plan of
operation and related matters.

§ 125.8 Property sales assistance.

The Property Sales Assistance °
Program is authorized under Sections
2(a), 8(b}, 10(f}, and 15 of the Small
Business Act.

(&) Pursuant to the statutory
requirements of the Small Business Act,
the Small Business Administration is
charged to insure that small business
concerns obtain a fair share of all
Federal real and personal property
which qualifies for sale or other

" competitive disposal action. The basic

purpose of the progranris:
(1) To insure small business concerns
obtain a fair share of Government

property sales/leases to include, where

necessary, small business set-asides;

(2) To pravide aid, counsel and other
available assistance to small business
concerns on all matters pertaining to
Government sales/leases.

{b) The Property Sales Assistance
Program and its implementation were
designed to assure small business the
opportunity to bid competitively on
Government property being sold or
leased. Interagency agreements have
been formalized with the Departments
of Agriculture, Interior and Defense, and
the General Services Administration to
provide for cooperative effort in setting
aside certain sales of Government
property for exclusive bidding by small
business concerns.

(c) Specific areas of Government
property included in the Property Sales
Assistance Program are:

(1) Timber and related forest products;

(2) Strategic material from national
stockpiles;

(3) Royalty oil and leases involving
riggls to minerals, oil, gas, vegetation;
an

(4) Excess and surplus real and
personal property primarily from GSA
and DOD sources.

(d) The Property Sales Assistance
Program is directed by Central Office
staff management and assigned

- industrial specialists with posts of duty

at key geographic locations throughout
the United States. SBA property sales
industrial specialists are charged with
the specific, primary responsibility to
monitor all Federal timber sales and to
require, if necessary, joint set-asides ag”
proposed timber sales to insure a “fair
proportion” of sales are offered to small
businesses. Specific procedures for
determining a “fair proportion" are in

. accordance with appropriate

interagency agreements. Guidelines ,
pertaining to timber sales are further
outlined in § 121.3-9. To insure that set-
aside timber is processed by small
business, the provisions of § 121.3-9(b)
require that the purchasers of
preferential Government timber sales
agree to the following:

(1) If the timber is being purchased for
resale, that it will not sell more than 30
percent (50 percent in Alaska) of the
preferential timber to concerns not
meeting SBA's small business size
standard; and

(2) If the timber is being purchased for
manufacture, that it will do so with its
own facilities or those of concerns that
qualify as small business.

(e} At the time the contract for the

- sale of Federal timber is executed, the

selling agency requires execution of SBA
Form 723, “Small Business Certification
Required on all Preferential Sales of Set-
Aside Timber," which becomes a part of
the sales contract.

(D) A concern that violates the
provisions of a preferential set-aside
sale agreement may be subject to:

(1) Cancellation of timber sale
contract or contracts that have been
breached:;

{2) Debarment from participating in
future Federal timber sales;

(3) Disqualification from participating
in future Federal timber sales set aside
for small business; and

(4) Criminal praceedings.

{g) When it brought to the attention of
SBA that a purchaser of set-aside timber
or logs has appeared to violate the 30
percent (50 percent in Alaska) clause in

the size standard for disposal of timber
or sawlogs, the industrial specialist,
when necessary, shall investigate the
circumstances immediately. The purpase
of the investigation shall be to ascertain
whether said person or concern sold set-
aside logs to other than small business
in excess of the 30 percent allowable
under the size standard regulations.

(h) The program's past efforts have
stressed small business involvement
primarily in the timber and royalty oil
areas. Under the expanded, more fully
developed Property Sales Assistance
Program, increased emphasis is placed
on the following key areas:

(1) Closer definition of small business
constituency which qualify for
assistance, and establishement of an
inventory of related firms and their
capabilities;

{2) Expanded negotiations with
various Federal departments and
agencies involved to establish specific
small business set-aside programs, and
to develop mutual operating precedures,
as necessary, to monitor set-aside
implementation and progress; and

(3) Increased development of energy
information relating to mineral leasing
and set-asides and access thereto as
required for counseling, programming
and other assistance to small concernis
involved or contemplating involvement
in the energy feld.

§ 1259 Subcontracting assistance
program. :

The Subcontracting Assistance
Program is authorized under Sections
2(a), 8(b)(2), 8(b)(3). 8(b}(5). 8(c), 8(d}(1)
through 8(d){11), and 10{f) of the Small
Business Act, as amended.

(a) Pursuant to statulory authorities
and requirements of the Small Business
Act, as amended, it is the policy of the
United States that small business
concerns and small business concerns
owned and controlled by socially and_
economically disadvantaged
individuals, shall have the maximum
practicable opportunity to participate in
the performance of contracts let by any
Federal agency. Participation in
performance is defined to mean
subcontracted goods or services under
Federal agency prime contracts.

{b) The Small Business Administration
has subcontract specialists throughout
the Nation who may assist small
business concerns and small business
concerns owned and controlled by
socially and economically
disadvantaged individuals in
subcontracting opportunities. Federal
prime contracts in excess of $10,000
shall contain the clause entitled
“Utilization of Small Business Concerns
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and Small Business Concerns Owned
and Controlled by Socially and

- Economically Disadvantaged
Individuals.” . )

(c) Federal agency prime contracts in
excess of $1,000,000 for construction and
$500,000 for all others which offer
subconfracting possibilities must
contain a subcontraéting plan. Small
business prime contractors are
excluded. Each subcontracting plan
required shall include: .

(1) Percentage goals (expressed i
terms of total planned subcontracting)
for the utilization as subcontractors of
small business concerns and small-

_ business concerns owned and controlled
by socially and 'economically
disadvantaged individuals;

(2) The name of an individual within
the employ of the offeror or bidder who
- will administer the subcontracting
program of the offeror or bidder and a
description of the duties of such
individuals; )

(3) A description of the efforts the .
offeror or bidder will take to assure that
small business concerns and small
business congerns owned and controlled
by socially and economically
disadvantaged individuals will have an
equitable opportunity to compete for
subcontracts;

(4) Assurances that the offeror or
bidder will include the clause entitled

“Utilization of Small Business Concerns

and Small Business Concerns Owned
and Controlled by Socially and
Economically Disadvantaged .
Individuals” in all subcontracts which
offer further subcontracting
opportunities, and that the offeror or
bidder will require all subcontractors
{except small business concerns) who
receive subcontracts in excess of
$1,000,000 in the case of a contract for
construction of any public facility, or in
excess of $500,000 in the case of all
other contracts, to adopt a plan meeting
the basic requirements of the prime
contractor's subcontracting plan;

(5) Assurances that the offeror or

bidder will submit such periodic reports -

and cooperate in any studies or surveys
as may be required by the Federal
agency or the Small Business" )
Administration in order to determine the
extent of compliance by the offeror or
bidder with the subcontracting plan; and
{6) A recitation of the types of records
the successful offeror or bidder will
maintain to demonstrate procedures
which have been adopted to comply
with the requirements and goals set
forth in this plan, including the
establishment of source lists of small
business concerns and small business
concerns owned'and controlled by -

sotially and economically
disadvantaged individuals; and efforts
to identify and award subcontracts to
such small business concerns.

(d) The failure of contractor or
subcontractor to comply in good faith
with the clause entitled “Utilization of
Small Business Concerns and Small
Business Concerns Owned and
Controlled by Socially and
Economically Disadvantaged
Individuals” or any required
subcontracting plan in its contract or
subcontract shall be a material breach -
of such contract or subcontract.

. (e) The Small Business Administration .
is authorized to assist Federal agencies

and businesses in complying with their
responsibilities under subcontracting
plans. The SBA may review any
solicitation for any contract to be let,
which would require a subcontracting
plan, to determine the maximum

- practicable opportunity for small

business concerns and small business
concerns owned and controlled by
socially and economically
disadvantaged individuals to participate
as subcontractors in the performance of
any contract resulting from any
solicitation, and submit its findings,
which shall be advisory in nature, to the
appropriate Federal agency,

(f) The Small Business Administration
will evaluate compliance with
subcontracting plans, either on a
contract-by-contract basis, or in the case
of contractors having multiple contracts
on an aggregate basis. In the case of
aggregate evaluation of contract plans, a
statistical sampling of contracts will be
performed to determine compliance or
non-compliance. All cases of non-
compliance will be referred by SBA -
regional offices with recommendations
for Central Office final decision.
Evaluation for compliance will be based
upon the complete terms of the contract
subcontracting plan. Due to the length of
the contract, performance periods and
the point of evaluations, compliance or
non-compliance may either be interim or
final. -

(g) At the conclusion of each fiscal
year, SBA shall submit to the Senate
Select Committee on Small Business and
the Committee on Small Business, House
of Representatives, a report on
subcontracting plans found acceptable
by any Federal agency which SBA
determines do not.contain maximum
practicable opportunities to participate
in the performance of the contract. In -

. addition, the report will furnish

information concerning subcontracting
plans found to be in non-compliance.

(k) Program Operation. To carry out
the Subcontracting Assistance Program, -

SBA subcontracting specialists are
located in regional and district officers
throughout the Nation.

(1) Program assistance directly
available to small business concerns
and small business concerns owned and
controlled by socially and economically
disadvantaged individuals from SBA
personnel is as follows:

{i) Counseling representatives of firms
interested in and capable of supplying
Government procurement requirements
on a subcontract basis;

(ii) Information and assistance on how
to develop subcontract opportunities,
and in obtaining currently available
projects;

(i} Information concerning
subcontract opportunities for selected
items, equipment and services being
procured by the Government through
large business prime contractors and
major subcontractors;

{iv) Information and assistance on
qualifications required to become
eligible for inclusion on potential source

_ listings of large business firms for future

subcontract requirements;

(v) Names, addresses and telephone
numbers of large business procurement
representatives.

{2) SBA subcontract specialists
perform the following additional duties:

(i) Assist large business, Government
prime contractors and subcontractors, if
requested and to the extent of available
resources, in the compliance and
formulation of contractually required
subcontracting plans through the
furnishing of potential sources;

(ii) Review subcontracting plans
submitted by large business firms to
Government contracting officials for
approval and inclusion in major prime
contracts and subcontracts;

(iii) Evaluate compliance by large
business concerns with subcontracting
lans incorporated into and made a
material part of major prime contracts
and subcontracts;

(iv) Evaluation of compliance by all
concerns in their adherence to the
clause entitled “Utilization of Small
Business Concerns and Small Businoss
Concerns Owned and Controlled by
Socially and Economically
Disadvantaged Individuals";

{v} Recommend potential small and
disadvantaged business sources to large
business firms and to Government
officials for performance of subcontract
requirements under major Government
coniracts and subcontracts;

{vi) Maintain liaison with and visit
large business Government prime
contractors and subcontractors to assist,
where fequested and possible with

‘available resources, in long term
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procurement plans for the purpose of
encouraging increased utilization of
small and disadvantaged business
concerns as subcontractors;

{vii) Review and evaluate ‘
subcontracting regulations, procedures,
policies, and instructions for impact on
small and disadvantaged business;

(viii) Participate in conferences and
training courses, public and
Government, which provide information

and counsel directed at increased small

and disadvantaged business
participation in subcontracting for
Federal procurement requirement.

(3) The Associate Administrator for
Procurement Assistance monitors
performance, evaluates effectiveness
and issues directives to implement the
Subcontracting Assistance Program field
operations. Management of the program
is accomplished through:

(i) Establishment of program policy
and procedural guidance and direction
of SBA subcontracting specialists for
daily interface with Government arid
industry officials at the field level to
accomplish program objectives;

(ii) Studies and surveys conducted of
the methods and practices employed by
large business Government prime
contractors and subcontractors;

(iif) Review and analysis of
subcontracting plan compliance
evaluation reports developed by SBA
subcontracting specialists and reported
to the Associate Administrator for
Procurement Assistance; and

{iv) Compile the required reports to
Congress.

(i) Procurement Automated Source
System.

The SBA maintains an active
Procurement Automated Source System
{PASS) which is the primary basis for
recommending potential small business
concerns and small business concerns
owned and controlled by socially and
economically disadvantaged individuals
as sources for both prime and :
subcontracting. The PASS is a
nationwide computerized storage and
retrieval bank. Concerns desirous of
being included in the PASS should
obtain SBA Form 1167, “PASS Company
Profile,” from the nearest SBA branch,
district, or regional office. Instructions
for filing are convenienily printed on
form 1167. If assistance should be
required, it can be obtained from SBA
field offices. The computerized
inventory of small and disadvantaged
business concerns is used to make
referrals for procurements to assist
those concerns in being placed on
appropriate bidders’ lists and for
mobilization purposes, if required.
~ Potential procurement opportunities

-

may be local or nationwide. Once
registered in the system, the company
must update its data once a year to
remain in the system. Potential sources
may be obtained by small and large
business and Government agencies.

§125.10 Technology assistance program.

(a) Section 9(a) of the Small Business
Act states: “Research and Development
are major factors in the growth and
progress of industry and the national
economy. The expense of carrying on
research and development programs is
beyond the means of many small
business concerns, and such concerns
are handicapped in obtaining the
benefits of research and development
programs conducted at Government
expense. These small business concerns
are thereby placed at a competitive

“disadvantage. This weakens the

competitive free enterprise system and
prevents the orderly develapment of the
national economy. It is the policy of the
Congress that assistance be givento |
small business concerns to enable them
to undertake and to obtain the benefits
of research and development in order to
maintain and strengthen the competitive
free enterprise system and the national
economy."

(b) Section 9(b) states: "It shall be the
duty of the Administration (SBA), and it
is hereby empowered—

(1) To assist small business concerns
to obtain Government contracts for
research and development;

*(2) To assist small business concerns
to obtain the benefits of research and
development performed under
Government contracts or at Government
expense; and

“(3) To provide technical assistance to
small business concerns to accomplish
the purposes of this section.”

(c) Section 9(c) states: “The
Administration is authorized to consult
and cooperate with all Government
agencies and to make studies and
recommendations to such agencies, and
such agencies are authorized and
directed to cooperate with the
Administration in order to carry out and
to accomplish the purposes of this
section.”

(d) Research and Development (R&D)
Procurement Assistance. (1) SBA will
identify and register the capabilities of
small R&D firms interested in
Government contract opportunities. The
procedure for cataloging the pertinent
information on these firms will be
through registration in the PASS. PASS
is a computerized system designed to be
instantaneously responsive to the
requests of Government agencies for the
profiles of small firms that would be

potential bidders on Government -
contracting opportunities. SBA will
publish an annual directory of R&D
firms contained in the PASS, and make
appropriate distribution of this .
directory. SBA will periodically convene -
conferences with small R&D firms and
other Federal agencies for the purpose
of increasing the share of Government
R&D contracts awarded to small
business.

(2) Procedure. Small business
concerns desiring to register in the PASS
program should contact the nearest SBA.
field office and request a PASS
Company Profile Form. The completed
profile should be forwarded to the
cognizant SBA regional office as
described in the registration
instructions. Registration in the PASS
program is a no-charge service for
participating firms. .

{e) Technology Transfer. (1) SBA.
within existing resources, will assist
small firms by identifying and
transferring applicable and available
technology for purposes which may
include product development, pracess
improvement, problem-solving, or state-
of-the-art information.

(2} Procedures. (a) Small business
firms may request technology assistance
at any SBA district or regional office.
The majority of requests come from
small business firms as a result of SBA
information flyers which describe the
services available. The Reader Service
portion of the information flyer is
completed by the small firm and
forwarded to SBA for action.

(b) SBA will make every effort to
respond initially to these requests
within 30 days. Whenever possible, this
response will be in the form of personal
or telephone contact with the
?igg.ropriate individual at the requesting

(c) Where necessary SBA will assist
the firm to clearly and adequately define
the problem or request for technical
information.

(d) SBA will locate the requisite
technology and provide it to the
requesting firm.

{FR Dee 79-18334 Filzd 6-12-76; &43 am}
BILLING CODE 8025-01-M

e —

DEPARTMENT OF STATE
[22 CFR Part 6a]

[Docket No. SD-145]

Privacy Act Policies and Procedures

AGENCY: Department of State.
ACTION: Proposed rule.
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SUMMARY: The Department of State
proposes to amend Part 6a of Title 22 of
the Code of Federal Regulations by
exempting portions of a record system
from certain provisions of the Privacy
Act of 1974 (5 U.S.C. 552a). In addition
Yoa previously-published amendment to
exempt the records of the Special
Assignments Staff, the Department finds
it necessary to also exempt the records
of the Command Center, both of which
are described in the Security Records
(STATE-36), from the provisions of
subsection (c)(3); (d); (e)(1); (€)(4)(G),
(H), @ and ().

DATES: Comments must be received on
or before July 13, 1979.

ADDRESS: Send comments to the Chief of
the Privacy Staff, Room 1239,
Department of State, 2201 C Street NW.,
Washington, D.C. 20520.

FOR FURTHER INFORMATION CONTACT:
Sharon B. Kotok, (202) 632-1267.

SUPPLEMENTARY INFORMATION: The
Department has found it necessary to
exempt from disclosure records
compiled and maintained by the Special .
Assignments Staff, previously published
in the Federal Register (SD-138, 43 FR
46048, October 5, 1978). Records
compiled and maintained by the
Command Center, which are-included
among the Security Records (STATE-
36), should also be exempt from certain
provisions of the Act. Pursuant to
subsection {j}{2) of the Privacy Act, the
Department intends to exempt the
records of the Special Assignments Staff
in order to assure effective investigative
and judicial proceedings in criminal
cases. The Special Assignments Staff
conducts criminal and
counterintelligence investigations, as
well as investigations to determine
suitability for continued employment.
The Department also intends to exempt
the records of the Command Center
under subsection (j)(2). This will assure
the Department's ability to provide
adequate protection to the Secretary of
State and his family, high-ranking U.S.
Government officials, and visiting
foreign dignitaries. The Department’s
Command Center coordinates all
activities of the protective branch of the
Office of Secunty. In addition, the
Command Center maintains records
concerning domestic and foreign -
terrorist activities, as well as individuals
and orgamzations which may pose a
threat to the Department's protectees. If
the records of the Special Assignments
Staff and Command Center were not
exempt from disclosure under the
provisions of the Privacy Act, the
Department’s ability to provide
investigative and protective services

would be seriously impaired. The
Department of State therefore proposes
to amend its Privacy Act regulations as
set forth below. .

" 1.In § 6a.6, paragraph (h) will be -
amended to read as follows:

§6a6 Exemptions.
* k ¥ * %

{h) Records originated by another
agency when that agency has
determined that the record is exempt

v

community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).

DATES: The period for comment will be
ninety (90) days following the second
publication of this proposed rule in a
newspaper of local circulation in the
above-named community.

ADDRESSES: Maps and other information

under 5 U.S.C. 552a(j). Also, pursuant to - ghowing the detailed outlines of the

section {j)(2) of the Act, records
compiled by the Command Center, the
Passport and Visa Fraud Branch, and
the Special Assignments Staff, all of
which are components of the Office of
Security, may be exempt from the
requirements of any part of the Act,
except subsections (b); (c)(1) and (2);
(e)(4)(A) through (F); (e}(6), (7). (9), (10),
and (11); and (i), to the extent necessary
to assure the effective completion of the
protective, investigative, and judicial
processes.
* +* +* * *
(Sec. 4 of the Act of May 26, 1849, g5 _
amended {63 Stat. 111; 22 U.S.C. 2658): Pub. L.
93-579 (88 Stat. 1894); (5 U.S.C. 552a))

Dated: June 7,1979. -

For the Secretary of State.
‘Ben H. Read,
Under Secretary for Management.
{FR Doc. 78-18373 Filed 6-12-78; 8:45 am]
BILLING CODE 4710-05-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

'[24 CFR Part 19171

[Docket No. FI-5519]

Proposed Flood Elevation
Determinations for the Township of
Chatham, Morris County, N.J., Under
the National Flood Insurance Program

AGENCY: Office of Federal Insurance and
Hazard Mitigation, FEMA.1
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in the
Township of Chatham, Morris County,
New Jersey. .

These base (100-year) flood elevations
are the basis for the flood plain
management measures that the

1The functions of the Federal Insurance
Administration, Department of Housing and Urban
Development, were transfested to the newly
established Federal Emergency Management
Agency by Reorgamzation Plan No. 3 of 1978 (43 FR
41943, September 19. 1978} and Executive Order
12127 (44 FR 19367, April 3, 1979).

flood-prone areas and the proposed
base (100-year) flood elevations are
available for review at Municipal
Building, Southern Boulevard, Chatham,
New Jersey.
Send comments to: Honorable
Dorothy A. Willis, Mayor, Township of
. Chatham, Municipal Building, Southern
Boulevard, Chatham, New Jersey 07920.

FOR FURTHER INFORMATION CONTACT:
Mr. Richard Krimm, National Flood
Insurance Program, (202) 755-5581 or
Toll Free Line (800) 424-8872, Room
5270, 451 Seventh Street, SW,,
Washington, D.C. 20410.

SUPPLEMENTARY INFORMATION: The

" Federal Insurance Administrator gives
notice of the proposed determinations of
base (100-year) flood elevations for the
Township of Chatham, New Jersey, in
accordance with section 110 of the Flood
Disaster Protection Act of 1973 (Pub. L.
93-234), 87 Stat. 980, which added
section 1363 to the National Flood
Insurance Act of 1968 (Title Xiil of the
Housing and Urban Development Act of
1868 (Pub. L. 80-448)), 42 U.S.C. 4001~
4128, and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures
required by section 1910.3 of the
program regulations, are the minimum
that are required. They should not be
construed to mean the community must
change any existing ordinances that are

" more stringent in their flood plain
management requirements. The
community may at any time enact .
stricter requirements on its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.

The proposed base (100-year) flood
elevations for selected locations are!
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Elevation
in teet,

national

Source of flooding Location

goeodetic
vertical datum

Passaic AVEr ... Mount Vemon Avene® we.... 205
Central Avenue (Fairmont 212

Avenue) (50 feet)**.

Avenue® 214

*Centertine.
**pstream from centetfine,
{National Flood Insurance Act of 1968 {Title
X1 of Housing and Urban Development Act
of 1968}, effective January 28, 1969 (33 FR
17804, November 28, 1968), as-amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 19367; and delegation of authority to
Federal Insurance Administrator, 44 FR
20963). ,
Issued: June 1, 1979,
Gloria M, Jiminez,
Federal Insurance Administrator.,
[FR Doc. 79-18157 Filed 6-12-75; B:45 am]
BILLING CODE 4210-23-M

[24 CFR Part 19171
" [Docket No. FI-5520]

Proposed Flood Elevation
Determinations for the Town of Ellery,
Chautauqua County, N.Y., Under the
National Flood Insurance Program

" AGENCY: Office of Federal Insurance and
Hazard Mitigation, FEMA.?
ACTION: Proposed tule.

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in the Town
of Ellery, Chautauqua County, New
York.

These base (100-year) flood elevations
are the basis for the flood plain
management measures that the -
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).

DATES: The period for comment will be
ninety (90) days following the second
publication of this proposed rule in a
newspaper of local circulation in the
above-named community.

ADDRESSES: Maps and other information
showing the detailed outlines of the

*The functions of the Federal Insurance
Administration Department of Housing and Urban
Development, were transferred to the newly
established Federal Emergency Management .
Agency by Reorganization Plan No. 3 of 1078 (43 FR
41943, September 19, 1978) and Executive Order
12127 (44 FR 18367, April 3, 1979).

flood-prone areas and the proposed
base (100-year) flood elevations are
available for review at the office of the
Town Clerk, Jamestown, New York.
Send comments to: Mr. Arden Johnson,
Town Supervisor of Ellery, Box ], Bemus
Point, New York 14712,

FOR FURTHER INFORMATION CONTACT:
Mr. Richard Krimm, National Flood
Insurance Program, (202) 765-5581 or
Toll Free Line {800) 424-8872, Room
5270, 451 Seventh Street, SW.,,
‘Washington, D.C. 20410.
SUPPLEMENTARY INFORMATION: The
Federal Insurance Administrator gives
notice of the proposed determinations of
‘base (100-year} flood elevations for the .
Town of Ellery, Chautauqua County,
New York in accordance with section
110 of the Flood Disaster Protection Act
of 1973 (Pub. L. 93-234), 87 Stat. 980,
which added section 1363 to the
National Flood Insurance Act of 1868
{Title XIII of the Housing and Urban
Development Act of 1868 (Pub. L. 90-
448)), 42 U.S.C. 40014128, and 24 CFR
1917.4(a).

These elevations, together with the
flood plain management measures
required by Section 1910.3 of the
program regulations, are the minimum
that are required. They should not be
construed to mean the community must
change any existing ordinances that are
more stringent in their flood plain
management requirements, The
community may at any time enact
stricter requirements on its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.

- The proposed base (100-year) flood
elevations for selected locations are:

Elevation

Source of fiooding Location

Chautauqua Lake a... Shore L0 e
Bemus Croek mmmmelawmu
0.

Main Streot (Upstream) ..
Outch Hollow Croek.... Cotmn::udctmmi;n

Okd Route 17 (Upstrearr)— 1,328
of Chautaoy

Maple Springs Creek.. Conf 1310
Lake,
Chautauqua Avenve 1315
Upstream,
Route 17 Upsiream. 1325 ,

(National Flood Insurance Act of 1968 (Title
XUI of Housing and Urban Development Act
of 1988), effective January 28, 1969 (33 FR

17804, November 28, 1968), as amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 19367; and delegation of authority to
Federal Insurance Administrator, 44 FR
20963.)

Issued: June 1, 1979.
Gloria M. Jimenez,
Federal Insurance Administrator.
{FR Doe. 79-18158 Filed 6-12-79; 45 am}
BILLING CODE 4210-23-M

[24 CFR Part 1917]
[Docket No. FI-5521]

Proposed Flotd Elevation
Determinations for the City of
Maumee, Lucas County, Ohio, Under
the National Flood Insurance Program

AGENCY: Office of Federal Insurance and
Hazard Mitigation, FEMA.? .
ACTION: Proposed rule,

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in the City
of Maumee, Lucas County, Ohio.

These base (100-year) flood elevations
are the basis for the flood plain
management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).

DATES: The period for comment will be
ninety (20) days following the second
publication of this proposed ruleina
newspaper of local circulation in the
above-named community. °

ADDRESSES: Maps and other information
showing the detailed outlings of the
flood-prone areas and the proposed
base (100-year) flood elevations are
available for review at the City Hall, 410
Conant Street, Maumee, Ohio 43537.
Send comments to: The Honorable
Arthur W. Buffington, Mayor, City of
Maumee, City Hall, 410 Conant Street,
Maumee, Ohio 43537,

FOR FURTHER INFORMATION CONTACT:
M, Richard W. Krimm, National Flood
Insurance Program, (202) 755-5581 or
Toll Free Line (800) 424-83872, Room
5270, 451 Seventh Street, SW.,
Washington, D.C. 20410.

SUPPLEMENTARY INFORMATION: The

. Federal Insurance Administrator gives

1Tke functions of the Federal Insurance '
Administration, Department of Housing and Urhan
Development, were transferred to the newly
established Federal Emergency Management
Agency by Reorganization Plan No. 3 of 1978 (43 FR
41843, September 19, 1878) and Executive Order
12127 (44 FR 19367, April 3, 1972). .
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notice of the proposed determination of
base (100-year) flood elevations for the
City of Maumee, Lucas County, Ohio, in
accordance with section 110 of the Flood
Diaster Protection Act of 1973 (Pub. L. |
93-234), 87 Stat. 980, which added
section 1363 to the National Flood
Insurance Act of 1968 (Title XIII of the
Housing and Urban Development Act of
1968 (Pub. L. 90448)), 42 U.S.C. 4001~ '
4128, and 24 CFR Part 1917.4{a).

These elevations, together with the
flood plain management measures
required by section 1910,3 of the
program regulations, are the minimum
that are required. They should not be
construed to mean the community must
change any existing ordinances that are

more stringent in their flood plain Ve

community may at any time enéct
stricter requirements on its own,
pursuant to policies established by other
Federal, State or regional entities. These
proposed elevations will also be used to
calculate the appropriate flood
insurance premium rates fornew
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents. :

The proposed base [IOO-yeér) flood
elevations for selected locations are:

® Elevation
In feet
Source of flooding Locstion * national
gecdetic
vertical datum
H ditch Just up of Ohio 623
Tuenpike.
Just upstream of Dussel 627
Drive.
Just upstream of Chesterfield 629
Lane.
Just downstream of Conant ~ 631
Street. .
Graham ditch Just upstream of Ohio 624
Tumpike.
Just upstream of Ohio 626
Tumpike Access ramps.
Just upstream of Holland 628
Road.

Just downstream of Saksbury 629
Road.

(National Flood Insurance Act of 1968 {Title
XIII of Housing and Urban Development Act
of 1968), effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 18367; and delegation of authority of
Federal Insurance Administrator, 44 FR -
20963).

Issued: June 1, 1979.
Gloria M. Jimenez,

" -Federal Insurance Administrator.

(FR Doc. 78-16159 Filed 6-12-79; 8:45 am
BILLING CODE 4210-23-M ' i

-

[24 CFR Part 1917] .
[Docket No. F1-5127]

Proposed Flood Elevation
Determinations for the City of
Trotwood, Montgomery County, Ohio,
Under the National Flood Insurance
Program; Correction

AGENCY: Office of Federal Insurance and

. Hazard Mitigation, FEMA.?

ACTION: Correction of proposed rule,

SuMMARY: This document corrects a
proposed rule on base (100-year) flood
elevations that appeared on page 44 FR

" 6940 of the Federal Register of February

5,1979.
EFFECTIVE DATE: February 5, 1979,

FOR FURTHER INFORMATION CONTACT:
Mr. Richard Krimm, National Flood
Insurance Program, (202) 755-5581 or
Toll Free Line 800-424-8872, Room 5270,
451 Seventh Street, SW., Washington,
D.C. 20410.

The following: ~
Elevation
in foet,
Source of figoding - Location national
vertical datum
Tebutary Aceeesennens 500 foot upstreany from 850
mouth.
Dry Run ... E&st-West corporate fimit...... 836
Tributary G Limit of flood 250 feet 14
o upstream of northern
corporate limit.
Should be corrected to read:
Tributary A 500 feet upst from 848
‘mouth.
Dry Run e 2,575 {0t Upstream of the 836
confluence of Tributary E.
Tributary G 250 feet up of 867
northem corporats fimit.

{National Flood Insurance Act of 1968 (Title
X1l of Housing and Urban Development Act
of 1988}, effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C, 4001-4128; Executive Order 12127, 44
FR 19367; and delegation of authority to
Federal Insurance Administrator 44 FR
20963). R s

Issued: June 1, 1979.
Gloria M. Jimenez,
Federal Insurance Administrator.
[FR Doc. 73-18168 Filed 6-12-78: 845 am}
BILLING CODE 4210-23-M

. YThe functions of the Federal Insurance
Administration, Department of Housing and Urban
Development, were transferred to the newly
established Federal Emergency Management
Agency by Reorganization Plan No. 3, of 1978 (43 FR
41843, September 19, 1978} and Executive Order
12127 (44 FR 19367, April 3, 1979).

[24 CFR Part 1917]
[Docket No. FI-5522]

Proposed Flood Elevation
Determinations for Unlon County,
Oreg., Under the Natlonal Flood
Insurance Program

AGENCY: Office of Federal Insurance and
Hazard Mitigation, FEMA.!
ACTION: Proposed rule.

" SUMMARY: Technical information or

comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in Union
County, Oregon. These base (100-year)
flood elevations are the basis for the
flood plain management measures that
the community is required to either
adopt or show evidence of being already
in effect in order to qualify or remain
qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The period for comment will be
ninety (90) days following the second
publication of this proposed rule in a
newspaper of local circulation in the
above-named community.  ° .
ADDRESSES: Maps and other information
showing the detailed outlines of the
flood-prone areas and the proposed
base (100-year) flood elevations are
‘available for review at Union County
Courthouse, La Grande, Oregon. Send
comments to: Honorable Earle C.
Misener, Judge, Union County, Union
County Courthouse, La Grande, Oregon
97850, ‘

FOR FURTHER INFORMATION CONTACT: -
Mr. Richard Krimm, National Flood
Ihsurance Program, (202} 755-5581 or
Toll Free Line (800) 424-8872, Room
5270, 451 Seventh Street, SW,,
Washington, D.C. 20410.
SUPPLEMENTARY INFORMATION: The
Federal Insurance Administrator gives
notice of the proposed determinations of
base (100-year)} flood elevations for
Union County, Oregon, in accordance
with section 110 of the Flood Disaster
Protection Act of 1973 (Pub. L. 93-234),
87 Stat. 980, which added section 1363 to
the National Flood Insurance Act of

'1968 (Title XIII of the Housing and

Urban Development Act of 1968 (Pub. L.
90-448)), 42 U.S.C. 4001-4128, and 24
CFR 1917.4{a).

These elevations, together with the
flood plain management measures
required by Section 1910.3 of the

!The functions of the Federal Insurance
Administration, Department of Housing and Utban
Development, were transferred to the newly
established Federal Emergency Management
Agency be Reorganization Plan No. 3 of 1078 (43 FR
41843, September 19, 1978) and Executive Ordor
12127 (44 FR 19367, Apl’ﬂ 3,1979).
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program regulations, are the minimum
that are required. They should not be
construed to mean the community must
change any existing ordinances that are
more stringent in their flood plain
management requirements. The
community may at any time enact
stricter requirements on its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents. -

The proposed base (100-year) flood
elevations for §elected locations are:

Elavation,
feet,
Source of flooding Location national
geodatic
B verteal datum
- 20 feet".
Resdonce Access Bridge** .. 2754
Limit of Dotailed Study**.e.... 2778
Little CreeK ... Godiey Road Bridge-100 2753
feet®.
Corporate Linxts {upstream 2762
from Godiey Road Bridge)~
20 feat".
Most Upstream Corporate 2817
Limits from Godtey Road
Bridge**.-
Limit of Detalled Study at 2857
- Bridge-20 feet®.
North Powder River..... Limit of Dataded Study*® . 3222
Corporate Limits (upstream 3234
from Limit of Deta#ted
Study)*™™. R
Thief Valiey Road-20 fost’... 3244
UR. Routs 30-20 feet’ .. 3257
Grande Ronde at - Most Downstream Limit of 2709
Istand City. Detafed Study®*.
Union Pacific Bridge** wwwmw. 2728
. Most Upstream Limit of 2734
Detailed Study**.
Grande Ronde at Most Downstream Limit of 2634
Bign. Detailed Study**.
Corporate Limits (upstream 2846
from most downstream
Limit of Detailed Study)**.
State Highway 82 Bridge 2649
(Wallowa Lake Highway)-
20 feot®.
New Cedar Stroet Bridge-20 2654
foot".
Corporate Limits {upstream 2658
from New Codar Street
Bridge)**.
State Highwey 82 Bridge 2661
{upstream from New Cedar
Street Bridge) (Wallowa
Lake Highway)-20 feet.
Limit of Detailed Study at 2674
State Highway 82 Bridge
(Wallowa Lake Highway)**.
* Upstream from conteriing.
** At conterkne.

Issued: June 1,1979.
Gloria M. Jiminez,
Federal Insurance Administrator.
[FR Doc. 78-18161 Filed 8-12-79; 845 am}
BILLING CODE 4210-23-M

[24 CFR Part 1917]
[Docket No. Fl-5523]

Proposed Flood Elevation
Determinations for the Township of
Conewago, York County, Pa., Under
the National Flood Insurance Program

AGENCY: Office of Federal Insurance and
Hazard Mitigation, FEMA.?
ACTION: Proposed rule.

" suMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in the
Towaship of Conewago, York County,
Pennsylvania.

These base (100-year) flood elevations
are the basis for the flood plain
management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).
pATES: The period for comment will be
ninety (90) days following the second
publication of this proposed rule in a
newspaper of local circulation in the
above-named community.

ADDRESSES: Maps and other information
showing the detailed outlines of the
flood-prone areas and the proposed
base (100-year) flood elevations are
_available for review at the Conewago
Township Building. Send comments to:
Mr. Jim Kennedy, Chairman of the
Township of Conewago, Township
Building, R.D. 4, Copenhaffer Road,
York, Pennsylvania 17404.

FOR FURTHER INFORMATION CONTACT:
Mr. Richard Krimm, National Flood
Insurance Program, (202) 755-5581 or
Toll Free Line (800) 424-8872, Room
5270, 451 Seventh Street, SW,
Washington, D.C. 20410.
SUPPLEMENTARY INFORMATION: The
Federal Insurance Administrator gives
notice of the proposed determinations of
base (100-year) flood elevations for the
Township of Conewago, York County,
Pennsylvania in accordance with

(National Flood Insurance Act of 1968 (Title ~ section 110 of the Flood Disaster

X of Housing and Urban Development Act
of 1968), effective January 28, 1869 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 19367; and delegation of authority to

_ Federal Insurance Administrator, 44 FR
20963).

2The functions of the Federal Insurance
Administration Department of Housing and Urban
Development, were transferred to the newly
established Pederal Emergency Management
Agency by Reorganization Plan No. 3 01878 (43 FR
. 41943, September 18, 1878) and Executive Order
12127 (44 FR 18367, April 3, 1678).

Protection Act of 1973 (Pub. L. 93-234),
87 Stat. 980, which added section 1363 to
the National Flood Insurance Act of
1068 (Title X111 of the Housing and
Urban Development Act of 1968 (Pub. L.
90-448)), 42 U.S.C. 40014128, and 24
CFR 1817.4(a).

These elevations, together with the
flood plain management measures
required by Section 1910.3 of the
program regulations, are the minimum
that are required. They should not be
construed to mean the community must
change any existing ordinances that are
more stringent in their flood plain
management requirements. The
community may at any time enact
stricter requirements on its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.

The proposed base (100-year] flood
elevations for selected locations are:

Elevation
infeet,
Sourze of flcoding Location natoral
geocdetic
verhcal daken
Litte Conewsgo Canal Roed State Route 521 333
Susquehanna Tral. -
Baltmore 324 3,100 foet upstream of 335
3 Susquehanna Tral..

(National Flood Insurance Act of 1068 (Title
X1 of Housing and Urban Development Act
of 1968), effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 19367; and delegation of authority to
Federal Insurance Administrator 44 FR
20063). )
Issued: June 1, 1979.
Gloria M. Jimenez,
Federal Insurance Administrator.

[FR Doc. 79-18162 Filed 6-12-79; £45 am}
BILUKG CODE 4210-23-4

[24 CFR Part 1917]
[Docket No. F1-5524]

Proposed Flood Elevation
Determinations for the Township of
East Manchester, York County, Pa.,
Under the National Flood Insurance
Program

AGENCY: Office of Federal Insurance and
Hazard Mitigation, FEMA.!

1The functions of the Federal Insarance
Adminisiration Department of Housing and Urban
Development, were transferred to the newly

Footnotes continued onnext page
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ACTION: Proposed rule..

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed -
below for selected locations in the
Township of East Manchester, York
County, Pennsylvania. Co
These base (100-year) flood elevations
are the basis for the flood plain
management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).
 DATES: The period for comment will be
ninety (90) days following the second
publication of this proposed rule in a
newspaper of local circulation in'the
above-named community. , -
ADDRESSES: Maps and other information
showing the detailed outlines of the ™
flood-prone areas and the proposed
base (100-year) flood elevations are
available for review at the East
Manchester Township Building. Send
comments to: Mr. John Brown III,
Chairman of the Township.of East
Manchester, R. D. 1, Mount Wolf,
Pennsylvania 17347, ~ -
FOR FURTHER INFORMATION CONTACT:
Mr. Richard Krimm, Nationa} Flood
Insurance Program, (202) 755-5581 or
Toll Free Line {800) 425-8872, Room
5270, 451 Seventh Street, SW,
Waghington, D.C. 20410.
SUPPLEMENTARY INFORMATION: The
Federal Insurance Administrator gives
notice of the proposed determinations of
‘base (100-year) flood elevations for the
Township of East Manchester, York
County, Pennsylvania in accordance.
with section 110 of the Flood Disaster
Protection Act of 1973 (Pub. L. 93-234},

~

87 Stat. 980, which added section 1363 to .

the National Flood Insurance Act of

1968 (Title XIII of the Housing and -
Urban Development Act of 1968 (Pub. L. -
90-448)), 42 U.S.C. 4001-4128, and 24
CFR 1917.4(a). .

These elevations, together with the
flood plain management measures -
required by Section 1910.3 of the

* program regulations, are the minimum
that are required. They should not be
construed to mean the community must
change any existing ordinances that are
more stringent in their flood plain
management requirements. The
community may at any time enact
stricter requirements on its own, or
pursuant to policies established by other

Footnotes continued from last page
established Federal Emergency Management
Agency by Reorganization Plan No, 3 of 1978 (43 FR
41943, September 19, 1978) and Executive Order
12127 (44 FR 19367, April 3, 1979). N

" Federal, State, or regional entities.

These proposed elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

-

Elavation

- in feet,
Source of fiooding Locaticn national
geodeatic
vertical datum
Susqaueh Rivef... D Corporate 276
' Limits. .
Upstream Corporate Limits.... 281
West Conewago Flood NE1 cormreessessssssmmmenmees 281
eck. Confluence of Little 290
Conewago Creek.
Litlle Conewago Confluence with West 280
~  Creek Conewago Creek.
Locust Point Road Bridge ... 321
i crossir 324
COdOrUS CreeKeercme. L R. 66152 COSSING crecrssrswe 276
- L. A. 66020 crossing......... —— 343
) Upstream Corporate Limits.... . 347
hartman Run L. R. 66153 and Conrail 320
crossing. -
Mount Wolf-East Manchester 351
boundary. ‘
Township Route 945 434
crossing.

(National Flood Insurance Act of 1968 (Title

X111 of Housing and Urban Development Act

of 1968), effective January 28, 1969 (33 FR

17804, November 28, 1968), as amended; 42

U.S.C. 4001-4128; Executive Order 12127, 44

FR 19367; and delegationi of authority to

Federal Insurance Administrator 44 FR 20963)
Issued: June 1, 1979,

Gloria M. Jimenez, -

Federal Insurance Administrator.

[FR Doc. 79-16163 Filed 6-12-79; 8:45 am]
BILLING CODE 4210-23-M

- -

[24 CFR Part 1917] - -
[Dacket No. F1-5525]

Proposed Flood Elevation
Determinations for the Borough of
‘Fairview, Erie County, Pa., Under.the
Nationa! Flood Insurance Program

AGENcY: Office of Federal Insurance and
Hazard Mitigation, FEMA.? .
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in the
Borough of Fairview, Erie County,
Pennsylvania.

These base (100-year) flood elevations
are the basis for the flood plain

1The functions of the Federal Insurance
Administration Department of Housing and Urban
Development, were transferred to the newly
established Federal Emergency Management
Agency by Reorganization Plan No. 3 of 1978 (43 FR
41943, September 19, 1978) and Executive Order
" 12127 (44 FR 19367, April 3, 1679).

management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).

DATES: The peried for comment will be
ninety (90) days following the second
publication of this proposed rule ini a
newspaper of local circulation in the
above-named community.

ADDRESSES: Maps and other information
showing the detailed outlines of the
flood-prone areas and the proposed
base (100-year) flood elevations are
available for review at the Borough Hall,
Fairview, Pennsylvania. Send comments
to: Mr. William E. Walker, President of
the Council of Fairview, 44 Walker
Avenue, Fairview, Pennsylvania 16416.

FOR FURTHER INFORMATION CONTACT:
Mr. Richard Krimm, National Flood
Insurance Program, (202) 755-5581 or
Toll Free Line (800) 424-8872, Room
5270, 451 Seventh Street, SW,
Washington, D.C. 20410. ,

SUPPLEMENTARY INFORMATION: The
Federal Insurance Administrator gives
notice of the proposed determinations of
base (100-year) flood elevations for the

. Borough of Fairview, Erie County,

Pennsylvania in accordance with
section 110 of the Flood Disaster
Protection Act of 1973 (Pub. L. 93-234),
87 Stat. 980, which added section 1363 to .
the National Flood Insurance Act of
1968 (Title XIII of the Housing and
Urban Development Act of 1968 (Pub. L.
90-448)), 42 U.S.C. 4001-4128, and 24
CFR 1917.4(a).

These elevations, together with the
flood plain management measures
required by Section 1910.3 of the
program regulations, are the minimum
that are required. They should not be

- construed to mean the community must

change any existing ordinances that are
more stringent in their flood plain
management requirements. The
community may at any time enact
stricter requirements on its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations will also ba
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the

“second layer of insurance on existing

buildings and their contents.
The proposed base (100-year) flood
elevations for selected locations are:
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Source of fiooding “Location

769
79

A Trout Run

791
B804

{National Flood Insurance Act of 1988 {Title
XIH of Housing and Urban Development Act
of 1968), effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C. 4001-4128; Executive Order12127, 44
FR 19367; and delegation of authority to
Federal Insurance Administrator, 44 FR
20963.)

Issued: June 1, 1979.
Gloria M. Jimenez,
Federal Insurance Administrator.
[FR Doc. 73-18164 Filed 6-12-79; 8:45 am]
BILLING CODE 4210-23-M

[24 CFR Part 1917]
[(Docket No. FI-55261

Proposed Flood Elevation
Determinations for the Township of
Hellam, York County, Pa., Under the
Nationa! Flood Insurance Program

- AGENCY: Office of Federal Insurance and
Hazard Mitigation, FEMA.!
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the proposed
base [100-year) flood elevations listed
below for selection locations in the
Township of Hellam, York County,
Pennsylvania, These base (100-year)
flood elevations are the basis for the
flood plain management measures that
the community is required to either
adopt or show evidence of being already
in effect in order to qualify-or remain
qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The period for comment will be
ninety (90) days following the second
publication of this proposed rule in a
newspaper of local circulation in the
above-named community. ‘
ADDRESSES: Maps and other information
showing the detailed outlines of the
flood-prone areas and the proposed
base {100-year) flood elevations are
available for review at the Hellam
Township Building. Send comments to:
Mr. Michael Loucks, Chairman of the

1The functions of the Federal Insurance
Administration Department of Housing and Urban
Development, were transferred to the newly
established Federal Emergency Management
Agency by Reorganization Plan No. 3 of 1978 (43 FR
41843, September 19, 1978) and Executive Order
12127 (44 FR 19367, April 3, 1979).

Township of Hellam, Hellam Township
Office, R. D. 24, P.O. Box 62,
Wrightsville, Pennsylvania 17406.

FOR FURTHER INFORMATION CONTACT:
Mr. Richard Krimm, National Flood
Insurance Program, (202) 755-5561 or
Toll Free Line (800) 424-8872, Room
5270, 451 Seventh Street, SW,
Washington, D.C. 20410.

SUPPLEMENTARY INFORMATION: The
Federal Insurance Administrator gives
notice of the proposed determinations of
base (100-year) flood elevations for the
Township of Hellam, York County,
Pennsylvania in accordance with
section 110 of the Flood Disaster
Protection Act of 1973 (Pub. L. 93-234),
87 Stat. 980, which added section 1363 to
the National Flood Insurance Act of
1968 (Title XIII of the Housing and
Urban Development Act of 1968 {Pub. L.
90-448)), 42 U.S.C. 4001-4128, and 24
CFR 1917.4(a).

These elevations, together with the
flood plain management measures
required by Section 1910.3 of the
program regulations, are the minimum
that are required. They should not be
construed to mean the community must
change any existing ordinances that are
more stringent in their flood plain
management requirements. The
community may at any time enact
stricter requirements on its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Blevaton
nfect,
Sourco of flooding Location nasonal
podetic
vertical datum
Susquehanna AKeX..... D Corpacate 229
US. Route D0 (Upstroam)... 244
Upstream Corporate Limits .. 275
Kroutz CroeX e, Downstraam Corporate 254
Cool Croek Road, Legislatve 269
Roule 6504 (Upsiream),
Balrdsmill Road, T-773 2719
(Upstroarm).
Sticidors School Road T-773 284
(Upstroam).
Dam 1,300 foot upstroam of 209
Sticiders Schoal
(Upstroam),
Abmdonod?ﬂmd A3
Abandoned Rairoad 1,200 08
foet ol
).
RAaioad 1,200 314

33897

Elevation

in feet,
Source of fiooding Location national

geodetic

eal &

o) 1 Road (Up 318

Abandoned Rairoad 1,400 320
foet downstream of
Hitview Road

%

Abandoned Railrcad 1,400 27
feet dcownsteamof |
HiNew Road (Upstraam).

Abandoned Raikkoad 800 jeet 331
vesirsam of Hilview Road
(Upstream).

Abandoned Ralkroad 225 feet 333
downsiream of
Bocough Corporate Limits
(Oownstream).

Abandoned Ralroad 225 feet 338
downstream of Hallam
Borouch Corporate Limits
(Upstream).

Atandoned Raillccad 680 feet 347
upsiream of Halam
BcrumCorpfnhUrm

Abandoned Rakoad 620 feet 356
upeream of Hallam
Borough Corporate Limits
{Upstream).

Valiey Access Boad 360
(Upstsam).

Upehard MX Road = 39

pr’wdm’.ﬁcad 334

O Vakey (Upstsam) . 400

Upstroam Corporate Limi 424

Tributacy D. mc«m 382

U. S. Route 30 (Upstream).... 390

U.S. Routs 30 (Upseam)..... 398

Horn Road, F779 (Upstream) 403

Trbary B 349
Limits,

Frysvile Road 352

Confiverce of Tridetary E-2.. 357

Lincoin Highway (Upstream).. 378

Od Cherch Lane (Upstrearn} 381

Kreutz Creek Road 332

)
F.rm&nl;ﬂoad 388
Tributay E-1eee— . Abandored Radrcad Bridge 354
100 feet downstream of
* Frysvilte Road
{Dowmstream).

Abandoned Rairoad Bridge 363
100 feet downstream of
Frysvile Road (Upstream).

Haer Road. 364

Campbell Road (Upsteam)... 371

Upstream Corporate - 375

TAYAEY B2 Confoence with Tibutay E.. 357

Fooltxidg® e 361

tigation Ditch. 363

Carnpbell Aoad 336

).

Campbell Road (Upstream)_.. 402

Highway. 402
Shoehouse Road (Upstream) 405

(National Flood Insurance Act of 1963 (Title
X1 of Housing and Urban Development Act
0£1968), effective Jarmary 28, 1969 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 18367; and delegation of authority to
Federal Insurance Administrator 44 FR
20963).

Issued: June 1, 1979,
Gloria M. Jimenez,
Federal Insurance Administrator.
[FR Doc. 75-15185 Fled 6-12-7; 845 am)
BILLING CODE 4210-23-M
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[24 CFR Part 1917] 1968, (Title XIII of the. Housing and Elovation
Urban Development Act of 1968 (Pub. L. In feol,
- [Docket No. FI~5527] ) 90-448)), 42 U.S.C. 4001-4128, and 24 Source of fioading Location gngggoniakl,
Proposed Flood Elevation . CFR 1917.4(a). vertcal datum
Determinations for the Township o These.elevations, together with the e

Manor, Lancaster County, Pa., Under
the National Flood Insurance Program

AGENCY: Office of Federal Insurance and
Hazard Mitigation, FEMA.! -

ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in the
Township of Manor, Lancaster County,
Pennsylvania.

These base (100-year) flood elevations
are the basis for the flood plain ’
management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).

DATES: The period for comment will be
ninety (90) days following the second
publication of this proposed rule in a
newspaper of local circulation in the
above-named community.

ADDRESSES: Maps and other information
showing the detailed outlines of the
flood-prone areas and the proposed
base (100-year) flood elevations are
available for review at the Township
Building, 26 Millersville Road, 9:00 am to
4:00 pm, Send comments to: Mr. James
Huber, Chairman of the Township of
Manor, 113 Shannon Drive, Lancaster,
Pennsylvania 17603.

FOR FURTHER INFORMATION CONTACT:
Mr. Richard Krimm, National Flood
Insurance Program, (202) 755-5561 or
Toll Free Line (800) 4248872, Room
5270, 451 Seventh Street, SW,
Washington, D.C. 20410,

SUPPLEMENTARY INFORMATION: The
Federal Insurance Administrator gives
notice to the proposed determinations of
base (100-year) flood elevations for the
Township of Manor, Lancaster County, -
Pennsylvania in accordance with
section 110 of the Flood Disaster
Protection Act of 1973 (Pub. L. 93-234),
87 Stat. 980, which added section 1363-to
the National Flood Insurance Act of

~

!The functions of the Federal Insurance
Administration Department of Housing and Urban -
Development, were transferred to the newly ~
established Federal Emergency Management
Agency by Reorganiztion Plan No. 3 0f 1978 (43 FR
41943, September 19, 1978) and Executive Order

12127 (44 FR 19367, April 3,1979). *

flood plain management measures
required by Section 1910.3 of the
program regulations, are the minimum
that are required. They should not be
construed to mean the community must
change any existing ordinances that are
more stringent in their flood plain
management requirements. The
community may at any-time enact
stricter requirements on its own, or
pursuant to policies establoshed by
other Federal, State, or regional entities.
These proposed elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.

The proposed base (100-year) flood -
elevations for selected locations are:

e

Elevation
in feet
Source of flooding Location- national *
B geodatic
vertical datum
Susquehanna River.... Cdnfluence of Conestoga - 180
. Creek.
Safe Harbor Dam (Upstream) 227
A - Corporate LImiS w239
Conestoga Creek wuwe CONMlilummmmmsrsssssssmsssssorne 180
Confiuence of Little 204
Conestoga Creek.
Slackwater Road ensonse 218
Corporate Limits ssasoes 227
Little Conestoga * Confluence with Conestoga 204
- Creek. 7 Creek. -
Walnut Hill B0adummccssosees 213
OW! Bridge R08d cmecrssiouree 230
Letort R0Ad cvessscssssscossrinsnss 239
Blue Rock Road osssssseses 250
Weir 950 feet upstream of 257
Route 36008 (Upstream).
Confluence of Tributary A..... 273
' Mill Driveway (Downstream)... 284
Columbia AVENUE cumcesssssonseees 291
THBULArY Ao Confluence with Litte! 213
‘ Conestoga Creek.
- Confluence of Tributary Al... 275
Farm Road Culvert.......... w309
A. Cork Property Number. 332
One Culvert. -
Kready Road.. resmmsasrsssssss 348
Limit of detailed study 1,840  , 366
feat upstream of Kready .
Road.
Tributaty Al...cusenee ConfiGence with Tributary A, - 275
Farm Road CulVert ... s 291
2,030 feet upstream of 325
. Culvert. .
Wast Branch of Little  Confluence with Little 215
Conestoga Creek. Conestoga Creek. .
Owl Bridge Road 243
(Downstream).
Letort Road .......... . 263
Confluence of Tributary A...... 268
Confluence of Tributary B...... 275
Confluence of Tributary C...... 204
Bluerock R0ad emesmmmccesses 303
~ . Ch wn Road 321
- Habecker Church Road ... 335
Hershay Milf Road 357
- (Downstream).
Hershey Mill Road

(Upstream).

[T

ColumMbIa PIKS suumssssssssctasasssasns

(National Flood Insurance Act of 1668 (Titlu
XI1II of Housing and Urban Development Act
of 1968), effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended:42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 19367; and delegation of authority to
Federal Insurance Administrator 44 FR
20963).

_Issued: June 1,1979.

Gloria M. Jimenez,
Federal Insurance Administrator.

[FR Doc. 78-18166 Filed 6-12-79; 8:45 am}

BILLING CODE 4210-23-M

[24 CFR Part 1917]
[Docket No. FI-5528]

Proposed Flood Elevation
Determinations for the Township of
Marshall, Allegheny County, Pa., Under
the National Flood Insurance Program

AGENCY: Office of Federal Insurance and
Hazard Mitigation, FEMA.?
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year} flood elevations listed
below for selected locations in the
Township of Marshall, Allegheny
County, Pennsylvania.

These base (100-year) flood elevations
are the basis for the flood plain
management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).

DATES: The period for comment will be
ninety {90) days following the second
publication of this proposed rule in a
newspaper of local circulation in the
above-named community.

ADDRESSES: Maps and other information
showing the detailed outlines of the
flood-prone areas and the proposed
base (100-year) flood elevations are
available for review at the residence of
the Township Secretary, by
appointment, Send comments to; Mr.
Thomas W. Frank, Chairman of the
Township of Marshall, P.O. Box 194,
Warrendale, Pennyslvania 15086.

!The functions of the Federal Insurance
Administration Department of Housing and Urban
Development, were transferred to the nowly
established Federal Emergency Management
Agency by Reorganization Plan No. 3 of 1078 (43 FR
41943, September 19, 1978) and Executive Order
12127 (44 FR 19367, April 3, 1979).
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FOR FURTHER INFORMATION CONTACT:
Mr. Richard Krimm, National Flood
Insurance Program, (202) 755-5581 or
Toll Eree Line (800) 424-8872, Room
5270, 451 Seventh Street, SW.,
Washington, D.C. 20410.
SUPPLEMENTARY {NFORMATION: The
Federal Insurance Administrator gives
notice of the proposed determinations of
base {100-year) flood elevations for the
Township of Marshall, Allegheny
County, Pennsylvania in accordance
with section 110 of the Flood Disaster
Protection Act of 1973 (Pub. L. 93-234),
87 Stat. 980, which added section 1363 to
the National Flood Insurance Act of
1968 (Title X1II of the Housing and
Urban Development Act of 1968 (Pub. L. ,
90-448)), 42 U.S.C. 40014128, and 24
CFR 1917.4(a). i

These elevations, together with the
flood plain management measures
required by Section 1910.3 of the
program regulations, are the minimum
that are required. They should not be
construed to mean the community must
change any existing ordinances that are
more stringent in their flood plain
management requirements. The
community may at any time enact
stricter requirements on its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
in feet,
Source of flooding Location nab'on:;l

geodetic
vextical datum

- 1,023

1,032
1,052
1,059
1,062

1,072

{National Flood Insurance Act of 1968 (Title
- XTI of Housing and Urban Development Act

of 1968), effective January 28, 1969 (33 FR

17804, November 28, 1968}, as amended; 42

U.S.C. 4001-4128;.Executive Order 12127, 44

FR 19367; and delegation of authority to

Federal Insurance Administrator 44 FR

20963.) ¢

Issued: June 1, 1979,

Gloria M. Jimenez,

Federal Insurance Administrator.

{FR Doc. 79-18167 Filed 6-12-78; 8:45 am]

BILLING CODE 4210-23-M

{24 CFR Part 1917]

. [Docket No. FI-5529]

Proposed Flood Elevation
Determinations for the Borough of
Mount Holly Springs, Cumberland
County, Pa., Under the National Flood
Insurance Program

AGENCY: Office of Federal Insurance and
Hazard Mitigation, FEMA.!
ACTION: Proposed rulg.

SsuMMARY: Technical information or
comments are solicited on the proposed
base [100-year) flood elevations listed
below for selected locations in the
Borough of Mount Holly Springs,
Cumberland County, Pennsylvania.

These base (100-year) flood elevations
are the basis for the flood plain
management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP),

pATES: The period for comment will be
ninety (90) days following the second
publication of this proposed rule in a
newspaper of local circulation in the
above-named community.-
ADDRESSES: Maps and other information
showing the detailed outlines of the
flood-prone areas and the proposed
base (100-year) flood elevations are
available for review at the Borough Hall,
Mount Holly Springs, Pennsylvania.
Send comments to: Mr. Joseph
Coproski, President of the Council of
Mount Holly Springs, Borough Office,
Chestnut Street, Mount Holly Springs,
Pennsylvania 17065. -

FOR FURTHER INFORMATION CONTACT:
Mr. Richard Krimm, National Flood
Insurance Program, (202) 755-5581 or
Toll Free Line (800) 424-8872, Room
5270, 451 Seventh Street SW.,
Washington, D.C. 20410.
SUPPLEMENTARY INFORMATION: The
Federal Insurance Administrator gives
notice of the proposed determinations of
base (100-year) flood elevations for the
Borough of Mount Holly Springs,
Cumberland County, Pennsylvania in
accordance with section 110 of the Flood
Disaster Protection Act of 1973 (Pub. L.
93-234), 87 Stat. 980, which added
section 1363 to the National Flood
Insurance Act of 1968 (Title XIII of the
Housing and Urban Development Act of
1968 (Pub. L. 80-448)), 42 U.S.C. 4001~
4128, and 24 CFR 1917.4(a).

1The functions of the Federal Insuranca
Administration Department of Housing and Urban
Development, were transferred to the newly
established Federal Emergency Mansgement
Agency by Reorganization Plan No. 3 0{1878 (43 FR
41943, September 18, 1978) and Executive Order
12127 (44 FR 19367, April 3, 1878).

These elevations, together with the
flood plain management measures
required by Section 1910.3 of the
program regulations, are the minimum
that are required. They should not be
construed to mean the communify must
change any existing ordinances that are
more stringent in their flood plain
management requirements. The
community may at any time enact
stricter requirements on its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation

. infeet,
Source of floosng Locaton national
gecdetic
verhcal datum
Mazian CroeX ... Corval (Downstieam Side).... 540
Corval (Upstream Side) ... 542
Mat Steet (Upsteam Side).... 547
Fine Street (Upstream Side}.. 562
Mountain Sreet 585
{Dewnstream Side).
su's;eaomu(mm 576
)
DamNo. 1 (Upstream Sde)... 578
Oam N2, 2 (Downsteam 588
Sida).
Dam No. 2 (Upsream Side)... 597
Upseam Corporate Limits.... 601

(National Flood Insurance Act of 1968 (Title

X1 of Housing and Urban Development Act

of 1868), effective January 28, 1969 (33 FR

17804, November 28, 1968), as amended; 42

U.S.C. 4001-4128; Executive Order 12127, 44

FR 19367; and delegation of authofity to

Federal Insurance Administrator 44 FR

20963) :
Issued: June 1,1978.

Gloria M. Jimenez,

Federal Insurance Administrator.

[FR Doc. 75-18168 Filed 6-12-79; 8:43 am)

BILLING CODE 4210-23-M

[24 CFR Part 1917]
{Docket No. FI1-5530}

Proposed Flood Elevation
Determinations for the Borough of
Paxtang, Dauphin County, Pa., Under
the Natlonal Flood Insurance Program

AGENCY: Office of Federal Insurance and
Hazard Mitigation, FEMA.!

The functions of the Federal Insurance
Administration, Department of Housing and Urban
Development, were transferred to the newly
establisked Federal Emergency Management
Agency by Recrganization Plan No. 3 01978 (43 FR
41943, September 19, 1978} and Executive Order

. 12127 (44 FR 18367, April 3, 1979).
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ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the proposed
base {100-year) flood elevations listed
below for selected locations in the
Borough of Paxtang, Dauphin County,
Pennsylvania.

These base (100-year) flood elevations
are the basis for the flood plain
management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).

DATES: The period for comment will be
ninety (80} days following the second
publication of this proposed rule in a
newspaper of local circulation in the

" above-named community.
- ADDRESSES: Maps and other information

showing the detailed outlines of the
fload-prone areas and the proposed
base (100-year) flood elevations are
available for review at the Municipal
Building, Paxtang, Pennsylvania.

Send comments to: Honorable J.
Calvin Neill, Mayor of Paxtang,
Municipal Building, Derry Street, .
Paxtang, Pennsylvania 17111,

FOR FURTHER INFORMATION CONTACT:"
Mr. Richard Krimm, National Flood
Insurance Program, (202) 755-5581 or
Toll Free Line (800) 424-8872, Room
5270, 451 Seventh Street SW.,
Washington, D.C. 20410. )
SUPPLEMENTARY INFORMATION: The
Federal Insurance Administrator gives
notice of the proposed determinations of

base (100-year) flood elevations for the

Borough of Paxtang, Dauphin County,
Pennsylvania in accordance with
section 110 of the Flood Disaster
Protection Act of 1973 (Pub. L. 93-234),
87 Stat. 980, which added section 1363 to
the National Flood Insurance Act of
1968 (Title XII of the Housing and
Urban Development Act of 1968 (Pub. L.
90-448)), 42 U.S.C. 40014128, and 24
CFR 1917.4{a). ,

These elevations, together with the
flood plain management measures
required by Section 1910.3 of the
program regulations, are the minimum

.that are required. They should not be
construed to mean the community must
change any existing ordinances that are
more stringent in their flood plain
management requirements. The
community may at any time enact

‘stricter requirements on its own, or -
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the

- Parkway CreeK.mess Dogfn.stream Corporate

second layer of insurance on existing

buildings and their contents. !
The proposed base (100-year) flood

elevations for selected locations are:

Elevation
in feet,

nationa!

geodatic

" Source of flooding Location

vertical datum

373

373
373
389
363

3684
365

Limits.
Derry Strest (Upstream) .........
Brisban Street (Upstream)......
Upstream Corporate Limits....
Spring Creek Dx Corporate
- Limits.

Lower ‘Ganflec’ Bridge e
Upstream Corporate Limiits....

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development Act
of 1968), effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C. 4001—4128; Executive Order 12127, 44
FR 19367; and delegation of authority to
Federal Insurance Administrator 44 FR
20963).

Issued: June 1, 1979.
Gloria M, Jimenez,
Federal Insurance Administrator.

[FR Doc. 79-16169 Filed 6-12-79; 8:45 am]
BILLING CODE 4210-23-M

[24.CFR Part 1917]
[Docket No. FI-5531] .

Proposed Flood Elevation
Determinations for the Township of
Shaler, Allegheny County, Pa., Under
the National Flood Insurance Program.

AGENCY: Office of Federal Insurance and
Hazard Mitigation, FEMA.1. -
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solocited on the proposed
base (100-year) flood elevations listed
below for selected locations in the
Township of Shaler, Allegheny County,
Pennsylvania.

These base (100-year) flood elevations

- are the basis for the flood plain

management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).

DATES: The period for comment will be
ninety (90) days following the second
publication of this proposed rule’in a
newspaper of lacal circulation in the

- above-named community.

*The functions of the Federal Insurance
Administration Department of Housing and Urban
Development,.were transferred to the newly
established Federal Emergency Management
Agency by Reorganization Plan No. 3 of 1978 (43 FR

" 41943, September 19, 1978) and Executive Order
"12127 (44 FR 19367, April 3,1979). -

ADDRESSES: Maps and other information
showing the detailed outlines of the
flood-prone areas and the proposed
base (100-year) flood elevations are
available for review at the Municipal
Building, 300 Wetzel Road, Glenshaw,
Pennsylvania.

Send comments to: Mr. Thomas E.
Dunmyre, President of the Commission
of Shaler, 742 Center Avenue,
Pittsburgh, Pennsylvania 15215.

FOR FURTHER INFORMATION CONTACT:
Mr. Richard Krimm, National Flood

-Insurance Program, (202) 755-5581 or

Toll Free Line (800) 424-8872, Room
5270, 451 Seventh Street, SW.,
Washington, D.C. 20410

SUPPLEMENTARY INFORMATION: The
Federal Insurance Administrator gives
notice of the proposed determinations of
base (100-year) flood elevations for the
Township of Shaler, Allegheny County,
Pennsylvania in accordance with
section 110 of the Flood Disaster
Protection Act of 1973 (Pub. L. 93-234),
87 Stat. 980, which added section 1363 to
the National Flood Insurance Act of
1968 (Title XIII of the Housing and
Urban Development Act of 1968 (Pub. L.
90-448)), 42 U.S.C. 4001~4128, and 24
CFR 1917.4(a).

These elevations, together with the
flood plain managemant measures
required by Section 1910.3 of the
program regulations, are the minimum
that are required. They should not be
construed to mean the community must
change any existing ordinances that are
more stringent in their flood plain
management requirements. The
community may at any time enact
stricter requirements on its own, or
pursuant to policies establlished by
other Federal, State, or regional entities,
These proposed elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing .
buildings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation In
R foot,
Source of flooding Location national
geodotle
vertical datum
Allegheny RiVer .. Dawnu stream Corporate 734
mits.
Upstroam Corporate Limits... 735
Pine Cre2K..uumwwn.. Downstream Corporate 751
- Limits,
Shopping Centor Bridge .. 760
Ponnview Streot 764
Maplo AVenUf.maunumnin: 783
Spancer Lane. s 792
Butler Plank R0ad cwccicius 803
Burchfield Road 020
Upstream Corporale Umits... 839
Glrtys Run ..cseeen osotne Dmsueam Corporate 794
s,
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Bev:aionh newspaper of local circulation in the Bﬂ’:-n;_h
' " . oot above-named community. Soures of Sooding Location National
o Fosaton geodet ADDRESSES: Maps and other information geodetic
vecaldatim  ghwing the detailed outlines of lhg veracal datum
= : flood-prone areas and the propose Jaoes Aveouve 758
DravoStreeBtoa EXONSION.. gg base (100-year) flood elevations are (National Flood Aot ol 1068 ot
. Upstream Coporate Limits. 840 gyajlable for review at the Borough ational Flood Insurance Act o (Title
Littie Pine Creek West oowrm::smmocam 78! pilding, 125 Monroeville Avenue, xglgzgﬂo?fsmg and Urbanzg’e;';égp%eglt{\ct
Prvate D e - B0 Turtle Creek, Pennsylvania. :7804. gi:vgb:rezlg.n ;xgéarg; as amexEded: 42
Road e 4
Clar Steet e 973 Send comments to: Mr. John Rettger, U.S.C. 40014128; Executive Order 12127, 44
) Upstream Comorate Uimits... 977 Council President of Turtle Creek, 125 FR 19367; and delegation of authority to
Lt Pine Crock East. Catfluonce Wi Pino Creok- 727 Monroeville Avenue, Turtle Creek, Federal Insurance Administrator 44 FR
Saxonburg Bodevard—— 780 Pennsylvania 15145. 20963).
0 0
Upstream Coporsie Liits. 795 FOR FURTHER INFORMATION CONTACT: l”;‘:"d‘ June 1, 1678,
- Mr. Richard Krimm, National Flood Glotia M. Jimenez,
(National Flood Insurance Act of 1968 (Title  Insurance Program, (202) 755-5581 or Federal Insurance Administrator.
XIH of Housing and Urban Development Act  Toll Free Line {800) 424-8872, Room {FR Doc. 79-18171 Filed 6-12-7%: 8:45 az]
of 1968), Effecg"e Iam‘a"-‘; 28, 1969 (:33 giz 5270, 451 Seventh Street, SW., BILLING CODE 4210-23-M
17804, November 28, 1968), as amended; hingt
U.5.C. 4001-4128; Executive Order 12127, 44 Was on, D.C. 20410.
FR 19367, and delegation of authority to SUPPLEMENTARY INFOR!:!A.HOR: Tht.a [24 CFR Part 1917]
Federal Insurance Administrator 44 FR Federal Insurance Administrator gives R
20963). notice of the pmposeddete{minations of [pocket No. FI-5533]
“Issued: June 1, 1979. base (100-year) flood elevations for the
Gloria M. Jimenez, Borough of Turtle Creek, Allegheny Proposed Flood Elevation

Federal Insurance Administrator.
{FR Doc. 79-18170 Filed 6-12-789; 8:45 am}
BILLING CODE 4210-23-M

[24.CFR Part 1917]
' [Docket No. FI-5532]

Proposed Flood Elevation
Determinations for the Borough of

. Turtle Creek, Allegheny County, Pa. -
Under the National Flood Insurance
Program

AGENCY: Office of Federal Insurance and
Hazard Mitigation, FEMA.!
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the proposed
base {100-year) flood elevations listed
below for selected locations in the
Borough of Turtle Creek, Allegheny
County, Pennsylvania.

These base (100-year) flood elevations
are the basis for the flood plain
management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).

DATES: The period for comment will be
ninety (90) days following the second
publication of this proposed rule in a

-

1The functions of the Federal Insurance
Administration, Department of Housing and Urban
Development, were transferred to the newly
established Federal Emergency Management
Agency by Reorganization Plan No. 3 0f 1978 (43 FR
41943, September 19, 1978) and Executive Order
12127 (44 FR 19367, April 3,1579).

County, Pennsylvania in accordance
with section 110 of the Flopd Disaster
Protection Act of 1973 (Pub. L. 93-234),
87 Stat. 980, which added section 1363 to
the National Flood Insurance Act of
1968 (Title XIII of the Housing and
Urban Development Act of 1968 (Pub. L.
90-448)), 42 U.S.C. 40014128, and 24
CFR 1917.4(a).

These elevations, together with the
flood plain management measures
required by Section 1910.3 of the
program regulations, are the minimum
that are required. They should not be
construed to mean the community must
change any existing ordinances that are
more stringent in their flood plain
management requirements. The
community may at any time enact
stricter requirements on its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Bevation in
foot,
Source ot flooding Locztion Nakonal
Qeadatic
verscal deum
Turtho Creek cuwwene—. Confluonca of Thompson 732
Run.
Upsyeam Corporate Limits ., 738
Thomp Run Conrail 732
Conrad. 734
Poon AVOU e 738
Coarad. 729
Tr-borough Expresswsy ... 745
Church Svroet 749
Umon Raliroad 749
Factory EMran®ecesmcnn. 758

Determinations for Town of Clover,
York County, S.C., Under the National
Flood Insurance Program

AGENCY: Office of Federal Insurance and
Hazard Mitigation, FEMA.*
ACTION: Proposal rule.

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in the Town
of Clover, York County, South Carolina.

These base [100-year) flood
elevations are the basis for the flood
plain management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).

DATES: The period for comment will be
ninety {80) days following the second
publication of this proposed ruleina
newspaper of local circulation in the
above-named community.

ADDRESSES: Maps and other information
showing the detailed outlines of the
flood-prone areas and the proposed
base {100-year) flood elevations are
available for review at Town Hall,
Clover, South Carolina. Send comments
to: Mayor William Sentelle or Mr. Carl
Morrow, Mayor Pro Tem, Town Hall,
P.0. Box 181, Clover, South Carolina
29710.

$The functions of the Federal Insurance |,
Administration, Department of Housing and Urban
Development, were transferred to the newly
established Federal Emecgency Management
Agency by Reorganization Plan No. 3 0f 1978 (43 FR
41843, September 19, 1978) and Executive Order
12127 (44 FR 18067, April 3, 1979).
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FOR FURTHER INFORMATION CONTACT:
Mr. Richard Krimm, National Flood
Insurance Program, (202) 755-5581 or
Toll Free Line (800) 424-8872, Room
5270, 451 Seventh Street SW,,
Washington, D.C. 20410.
SUPPLEMENTARY INFORMATION: The
Federal Insurance Administrator gives
.notice of the proposed determinations of
base (100-year) flood elevdtions for the
Town of Clover, York County, South
Carolina, in accordance with Section 110
of the Flood Disaster Protection Act of
1973 (Pub. L. 93-234), 87 Stat. 980, which
added Section 1363 to the National
Flood Insurance Act of 1968 (Title XIII of
the Housing and Urban Development
Act of 1968 {Pub. L. 90-448)),42 U.S.C.
4001~4128, and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures
required by Section 1910.3 of the
program regulations, are the minimum
that are required. They should not be
construed to mean the community must
change any existing ordinances that are
more stringent in their flood plain
management requirements. The
community may at any time enact
stricter requirements on its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations will also be
used to calculate the appropriate flood
insurance premium rates for new,
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
in feet,
Source of flooding Location national
geodetic
vertical datum
Allison Creek Just up of 722
. corporate limits.
Calabash Branch Just d am of Flat . 738
Rock Street.
» Approximately 200 feet 746
© upstream of McConnell *

- Street,

(Natit')nal Flood Insurance Act of 1968 (Title

XIII of Housing and Urban Development Act

of 1968), effective January 28, 1969 (33 FR

17804, November 28, 1968), as amended; 42

U.S.C. 40014128; Executive Order 12127, 44

FR 19367; and delegation of authorityto - .

Federal Insurance Administrator 44 FR

20963). .
Issued: June 1, 1979,

Gloria M. Jimenez,

Federal Insurance Administrator.

[FR Doc. 78-18172 Filed 6-12-79; 8:45 am]

BILLING CODE 4210-23-M

I3

[24 CFR Part 1917]
[Docket No. FI-5534] -

Proposed Flood Elevation
Determinations for the City of Castle
Dale, Emery County, Utah, Under the
National Flood Insurance Program

AGENCY: Office of Federal Insurance and
Hazard Mitigation, FEMA.! -
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in the City
of Castie Dale, Emery County, Utah, ~

These base (100-year) flood elevations

are the basis for the flood plain
management medsures that the
confmunity is required to either adopt or
show evidence of being alreddy in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP). ’
DATES: The period for comment will be
ninety (90) days following the second
publication of this proposed rule in a
newspaper of local circulation in the

" above-named community.

ADDRESSES: Maps and other information
showing the detailed outines of the

_flood-prone areas and the proposed

base (100-year} flood elevations are
available for review at Gity Hall, 61 East
First North, Castle Dale, Utah.

Send comments to: Honorable Bert
Oman, Mayor, City of Castle Dale, City

. Hall, 61 East First North, Castle Dale,
* Utah 84513

FOR FURTHER INFORMATION CONTACT:
Mr. Richard Krimm, National Flood -
Insurance Program, (202) 755-5581 or
Toll Free (800) 424-8872, Room 5270, 451

- Seventh Street, SW., Washington, D.C.

20410.

SUPPLEMENTARY INFORMATION: The
Federal Ingurance Administrator gives
notice of the proposed determinations of
base {100-year) flood elevations for the

City of Castle.Dale, Utah, in accordance

with section 110 of the Flood Disaster
Protection Act of 1973 (Pub. L. 93-234),
87 Stat. 980, which added section 1363 to
the National Flood Insurance Act of
1968 (Title XIII of the Housing and
Urban Development Act of 1968 (Pub. L.
90-448)), 42 U.S.C. 4001-4128, and 24
CFR 1917.4(a). .
These elevations, together with the
flood plain management measures
required by Section 1910.3 of the ~

*The functions of the Federal Insurance )
Administration, Department of Housing and Urban ™
Development, were transferred to the newly
established Federal Emergency Management
Agency by Reorganization Plan Na. 3, 0f 1078 (43 FR
41943, September 19, 1976) and Executive Order
12127 (44 FR 19367, April 3, 1979).

program regulations, are the minimum
that are required. They should not be
construed to mean the community must
change any existing ordinances that are
more stringent in their flood plain
management requirements. The
community may at any time enact
stricter requirements on its own, or

. pursuant to policies established by other

Federal, State, or regional entities,
These proposed elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elavation
In feot,.